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422 Division ptr Stirpes. [XXVI. 2. 

ad suos heredes, id est hberos, qui in potestate sunt, ceteros­
que, qui in liberorum loco sunt; si sui heredes non &int, ad 
consanguineos, id est fratres et sorores ex eodem patre; si nec 
hi &int, ad reliquos agnatos proximos, id est cognatos uirilis 
sexus, per mares descendentes, eiusdem familiae: id enim cau­
tum est lege duodecim tabularum hac: si intestato moritur, cui 
suus heres nec esdi, agnatus proximus familiam habeto. 

2. Si defuncti Sit filius, d ex altero filio iam mortuo nepos 
unus uel etiam plures, ad omnes hereditas pertinet, non ut in 
capita diuidatur, sed in stirpes, id est, ut filius solus mediam 
partem habeat et nepotes, quotquot sunt, alteram dimidiam: 
aequum est enim, nepotes in patris sui locum succedere ct eam 
partern habere, quam pater eorum, si uiueret, habiturus esset. 

first to their sui htrents, that is, their descendants under their 
poleslas and all other persons in the poslbon of descend­
ants; then, if there be no sui IlerMu, to the (onsangumn, that IS, 

brothers and sisters begotten of the same father: then, falling 
these also, to the other agnates of nearest degree, that IS, 

relations of the male sex, tracing their descent through males 
and of the same family I ; for this was by a law of the 
Twelve Tables· in following words: "If anyone die intestate 
without any suus Izuu, then let the nearest agnate have the 
estate·." 

2. If the deceased leave one son and also one grandson, or 
even more, born of another son deceased, the inheritance 
belongs to them all, not in such manner as to be divided per 
mp,ta, but pu stirpes, that is, that the surviving son have one 
half share and the grandsons, however many, have the other 
half: for it is fair that the grandsons should succeed to their 
father's place and have that share which their father would 
have, were he hving'. 

1 Gaius,lL I-lS.9-II • 
I Tab. v. L 4. 
I Huschke is of opimon that a 

paragraph has been omitted between 
the words "habeto" and "::;1 de­
functi "-which he supplies thus: 
.. 51 agnatus defuncti non Sit, eadem 
lex duodeam tabwarum gentIles ad 
hereciltatem uocat hIS uerblS: 'si 
agnatus nec escit, gentiles familiam 
habento.' Nunc nec genules nec 

genhhcia iura in usu sunt." "If 
there be no agnate of the deceased, 
the same law of the Twelve Tables 
calls the to the mhentance 
in the followlDg words; 'If there be 
also no agnate, let the cmJrIa have 
the estate.' At the present day 
neither nor the rules 
ing grnhIa are recogmzed." See 
Galus, Ill. 17. 

• Galus, IU. 8. 
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XXVI. 3-7.] Divisioll prr Capita. 423 

3. Quamdiu suus heres speratur heres fieri posse, tamdiu 
locus agnatis non est; uelut si uxor defuncti praegnans sit, aut 
fihus apud hostes sit. 

4- Agnatorum hereditates diuiduntur in capita j uelut si sit 
Cratris filius et alterius fratns duo pluresue liberi, quotquot sunt 
ab utraque parte personae, tot fiunt portiones, ut singuli sin­
gulas capiant. S. Si plures eodem gradu sint agnati, et quidam 
eorum hereditatem ad se pertinere noluerint, uel antequam ad· 
ierint, decesserint, eorum pars adcrescit his, qui adierint: quod 
si nemo eorum adierit, ad insequentem gradum ex lege here· 
ditas non transmittitur, quoniam in legitimis hereditatibus suc· 
cessio non est. 6. Ad feminas ultra consanguineorum gradum 
legitima hereditas non pertlOet; itaque soror fratri sororiue Ie· 
gitima heres fit, amda tJero ,«1 fratris jilla d tkiNtps !egttima 
lures non fiI. ,. Ad liberos matris intestatae hereditas SlOe in 
manum conuentione ex lege duodecim tabularum Don pertine-

3. So long as there is any expectation of a suus !teres possi· 
bly becoming heir, there is no place for the agnates, as where 
the wife of the deceased is pregnant, or Ius son is in the 
enemy's hands I. 

4- The mheritances of agnates are divided per capita,· for 
instance, if there be a brother's son and two or more children 
of another brother, whatever be the number of persons in 
the two branches taken together, the inheritance is divided into 
that number of portions, so that each person may take one'. 
S. If there be several agnates in the same degree, supposing 
some of them to be uDwllhng that the inheritance should 
belong to them, or to have died before their entry upon it, 
their share accrues to those who have entered j but if none have 
done so, the inheritance is not in law transmissible to the next 
degree, because there is no representation among statutable 
heirs'. 6. A statutable inheritance does not belong to women 
beyond the degree of eonsangutneae, therefore a sister becomes 
statutable heir to her brother or sister, but a father's sister or a 
brother's daughter, &c. does not become statutable heir·. 7. 
According to the law of the Twelve Tables the inheritance of 
an intestate mother did not belong to her descendants, unless 
the marriage had been with eonvelliio in manum. because women 

1 Gaiua, Ill. 13. I II. 1lI •• 6. • II. m. n, u. • 11. OJ. 1ft 23-
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JtIS LilJerorum. [XXVI. 8. 

bat, quia feminae suos heredes non habent; sed postea impe­
ratorum Antonini et Commodi oratione in senatu recitata id 
actum est, ut matrom legitimae hereditates ad filios pertineant, 
exclusis consanguineis et reliquis agnatis. 8. Intestati filii he­
reditas ad matrern ex lege duodecim tabularum non pertinet; 
sed si ius liberorum habeat, ingenua trium, libertina quattuor, 
legitima heres fit ex senatusconsulto Tertulliano; si tamen ei 
fiho neque suus heres sit quiue inter suos heredes ad bonorum 
possessionem a praetore uocatur, neque pater, ad quem lege 
hereditas bonorumue possessio cum re pertinet, neque Crater 
consanguineus: quod si soror consanguinea sit, ad utrasque 
pertmere iubetur heredItas. 

have no sui hermes; but at a later period the rule was made by 
an oration of the Emperors Antoninus and Commodus deli­
vered in the senate, that the statutable inheritances of mothers 
should belong to their sons, to the exclusion of the crmsanguznn 
and the other agnate:;'. 8. The inhentance of an intestate 
son does not belong to his mother by virtue of any law of the 
Twelve Tables; but if she have the prerogative of children, 
which in the case of a free-born woman IS acquired by three, 
in that of a freedwoman by four, then she is made statu­
table heir by virtue of the smaitlS((}fIsultum Terlullianum ,. 
provided only that her son have neIther a SUtlS heres nor any 
one who is called by the Praetor amongst the sui heredes to 
the possession of the goods, nor a father to whom in law 
the inheritance or the possession of the goods belongs effec­
tively, nor a brother by the father's side; but if he have a 
sister by the father's side, then the inheritance is directed to 
belong to both (viz. the mother and this sister)·. 

1 Gaius gives the old law in III. 
~+t without any mention oC the en­
actment oC Antoninus and Comma­
dus. commonly known by the name 
of the S. C. Orpluttanum; but Ju~­
timan devotes a title oC hiS InstI­
tutes (III. +) to the expOSltton of 
that snlaltlsamsullum. 

I GAlUS III. 23. 11+. In Gaius, 
however, there IS no mentton of the 

s. C. Tertullianum. That S. C. 
forms the subject of a btle in JII5-
bnian's Inshtllt~s (m. 3) where full 
mformatlon may be found. The 

JIIS l,ba"tln11ll was conferred by the 
Lex Papla Poppaea, A. D. 10; see 
App. (G). As to the phrase "cum 
re" see GlUlI..o;, II. 1+8, 149; Ill. 
35-3i· 
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XXVII. I-XXVIII. I.] Su«~ssions of Freedmen. 425 

TIT. XXVIL DE LIBERTORVM SVCCESSIONIBVS [UEL BONIS l. 
I. Libertorum intestatorum hereditas primum ad suos he~ 

des pertinet; deinde ad eos, quorum liberti sunt, uelut patro­
num, patronam liberosue patroni. 2. Si sit patronus et altenus 
patroni filius, ad solum patronum hereditas perbnet. 3. Item 
patroni filius patroni nepotibus obstat. 4- Ad liberos patro­
norum hereditas defuncti pertinet ita ut in capita, non in stir­
pes, diuidatur. 

S. Legitimae hereditatis ius, quod ex lege duodecim tabu­
larum descendit, capitis minutione &mittitur. * * * 

TIT. XXVlIL DE POSSESSIONIBVS DANDIS. 

I. Bonorum possessio datur aut contra tabulas testamenti, 
aut smmdum tabulas, aul intestati. 

XXVII. ON THE SUCCESSIONS (OR GOODS) OF 
FREEDMEN. 

I. The inheritance of intestate freedmen belongs first to 
their sui lrertdes,' then to those whose freedmen they are, such 
as their patron or patroness, or their patron's descendants I. 2. 

Should there be a patron and the son of another patron, the 
inheritance belongs to the patron alone-. 3. The son of a pa­
tron again is preferred to the grandsons of a patron -. 4- The 
inheritance of the deceased (freedman) on going to the de­
scendants of the patron is divisible per capl/a and not jeT 

.d1."he right of statutable inheritance originating from the 
law of the Twelve Tables· is lost by capztis d,minulio l • 

XXVIII. ON GIVING POSSESSIONS • 

. I. Possession of goods is granted either in opposition to, 
or in accordance with the testamentary directions, or upon an 
intestacy·. 

I Galus, III. 40-
1/11. IlL 60. 
1/11. m. 61. 
• Tab. v. L S. 
6 GAlus, Ill. 51. The other statu­

table mberitaDc:es followed the same 
rule, Gaius, IlL U, "7. 

• Gaius in bis Commentaries says 
bttle on the tOpiC of Bonorum Pos· 
ses5lO, givlDg as his reason in m. 
33 that he had wntten a special 
treatISe on the subject, which we 
DUly conjecture to be Ius .. Commen. 
tam ad Echctum Urbic:am." 
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426 B. P. contra Tabulas, s«Un4um Ta!Ju/as. LXXVIII. 2-6. 

2. Contra tabulas bonorum possessio datur, liberis wi eman­
cipatis testamento praeteritis, licet legitimo iure non ad eos per­
tineat hereditas. 3. Bonorum possessio contra tabulas liberis 
tam naturalibus quam adoptiuis datur; sed naturalibus quidem 
diam emancipatis, non tamen et illis, qui in adoptiua familia 
sunt; adoptiuis autem his tantum, qui in potestate manserunt 
4- Emancipatis liberis ex edicto datur bonorum possessio, si 
parati sint cauere f,.a,tribus suis, qui in potestate manserunt, 
bona, quae moriente patre habuerunt, se conlaturos. 

5. Secundum tabulas bonorum possessio datur scriptis here­
dibus, scilicet si eorum, quibus contra tabulas competit, nemo 
sit, aut petere uoluerit. 6. Etiam si iure ciuili Don ualeat tes­
tamentum, forte quod familiae mancipatio uel nuncupatio de­
fuit, si signatum testamentum sit non minus quam septem tes­
tium ciuium Romanorum signis, bonorum possessio datur. 

2. Bonorum possessio in opposition to the testament I is 
given to descendants, even if emancipated, who have been 
passed over In the testament, though by statutable rules the in­
hentance does not belong to the latter". 3. Bonorum possessio' 
in opposition to the testamentary dispositions is given to de­
scendants both actual and adopted: and to actual descendants 
even when emancipated, though not also to those who are 
in an adopted family; but to those adopted children alone who 
have remained in the poleslas (of the adopter). ... The Bono­
rum possessio is granted to emancipated descendants by virtue 
of the Edict, if they are prepared to give security to their 
brothers who have continued under polmas, that they will 
bring into the division the property they had at the death 
of their father. 

5. Bonorum possessio in accordance with the testamentary 
dispositions is granted to the appointed heirs, provided there 
be no one to whom possession belongs in opposition to the 
dispositions, or provided none of these wish to claim it. 
6. And further if a testament be invalid according to the Civil 
Law, because, perhaps, the mancipation of the estate, or the 
nuncupation was wanting, still bonorum possessio is granted 
if the testament have been sealed with the seals of not less 
than seven witnesses, Roman citizens·. 

1 D. 37 .... I XXIL ~3. • XXIII. 6. GalUS, D. 1Ig. 
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XXVIII. 7-9.] BtJ1II)rUm Posstssio tzlJ Inluloio. 427 

7. Intestali datur bonorum possessio per septem gradus: 
primo gradu hberis; secundo legitimis heredlbus; tertio proxi­
mis cognatis; quarto familiae patroni; Ijuinlo patrono, patronae, 
item liberis uel parmtiIJus patroni patronaeue; sexto uiro, uxori; 
septimo cognatis manumissoris, quibus per legem Furiam plus 
mile asses capere licet: et si nemo bit, ad quem bonorum pos­
sessio pertinere possit, aut sit quidem, sed ius suum omiserit, 
populo bona deferun~r ex lege Iulia caducaria. 8. Liberis 
bonorum possessio datur tam his, qui in potestate usque in mortis 
tempus fuerunt, quam emancipabs; item adoptiuis, non tamen 
etiam in adoptionem datis. 9. Proximi cognati bonorum p0s­

sessionem accipiunt non solum per feminini sexus personam 
cognati, sed etiam agnati capite dlminuti: nam licet legitimum 

7. Bonorum possusio upon an intestacy is granted through 
seven degrees I: In the first degree to descendants; in the second 
to stabltable heirs; in the third to the nearest relations; in 
the fourth to the family of the patron j in the fifth to the 
patron or patroness, and to the descendants or ascendants 
of the patron or patroness j in the sixth to the husband 
or Wife j in the seventh to the relations of the manumittor, 
who are allowed by the Lex Furia I to take more than one 
thousand asStS; and if there be no one, to whom the bonorum 
posstssio can belong, or If there be such an one, but he have 
abandoned his right, the property devolves upon the populus by 
virtue of the Lex Juha concerning lapses-. 8. The bonorum 
possusio "to descendants" is conferred both upon those who 
remamed under poltslas up to the time of the ascendant's 
death, and upon those who have been emancipated"; lIkewise 
upon those received in adoption, but not upon those given in 
adoption. 9. Not only do those persons receive the Ixmorum 
possusio "as nearest relation," who are related through a per­
son of the female sex, but also such agnates as have under­
gone a capitis tilminutio': for although by the azpilis tlimilUllio 

1 The first, second, third. and 
sixth degrees of intestate SUc:ces5lOll 

here named. form the subject of 
separate btles of the DIgest. VIZ. 

S8. 6. 38. 7. 38. 8. 38. I I. The 
other degrees were rendered super­
auous by JustInian's new legu.\atlOns 

reeardmg patronage, u he himself' 
tens us an J1UI. UL 9. 5- See App. 
(K). 

I r. 'I. 
I Gains u. ISO. 
• /11. 1II. '16. 
, xxvu. 5, Gaius, DL '17, so. 
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B. P. cum R~, sine R~. [XXVIII. 10-13. 

ius agnationis capitis minutione amiserint, natura tamen cog­
nati manent. 

10. Bonorum possessio datur parenlibus et liberis intIa 
annum, ex quo petere potuerunt; ceteris intIa centum dies. 
J I. Qui omnes intIa id tempus si non petierint bonorum p0s­

sessionem, sequens gradus admittitur, pennde atque si supe­
riores non essent; idque per septem gradus fit. 

12. Hi, qUlbus ex successorio edicto bonorum possessio 
clatur, heredes quidem non sunt, sed heredis loco constituuntur 
beneficio praetoris. ideoque seu ipsi agant, seu cum his agatur, 
ficticiis actionibus opus est, in quibus heredes esse finguntur. 

13. Bonorum possesslo aut CIRD re datur, aut sine re: cum 
re, tIIm is, qui accipit, ampit cum effectu, til bona retineat; sine 
reo cum alius iure ciuili euincere hereditatem possit j ueluti si sit 

they have lost the statutable right of agnation, they still remain 
relations by nature. 

10. Bonorum possusio is granted to the ascendants and 
descendants within one year from the time when they became 
able to make their claims; to all other persons within one hun­
dred days. I I. And when any of these classes have not 
made their claim wlthin this fixed time, the next degree is 
admitted, just as if those preceding were non-existent, and 
this is the case throughout the seven degrees. 

12. Those to whom bonorum possusUJ is granted by virtue of 
the successory edict are not indeed heirs, but are by the Prae­
tor's grant placed in the position of heirs; and therefore 
whether they are themselves suing or are being sued, fictitious 
actions must be employed in which they are feigned to be 
heirs'. 

13. The grant of bonorum possusUJ is made either "with 
benefit" or "without benefit"." With benefit, when the reci­
pient receives effectively, so that he can retain the property; 
without benefit, when some one else can by help of the Civil 
Law wrest the inhentance from hlm. For instance, if there 
be an heir appointed in a testament, the IJonorum possusiIJ on 
intestacy is "without benefit," because this appointed heir can 

1 Gaius, III. 32. lV. 34-
• I6. 11. 148, 149. 111. 35-37. See also .bow, DID. 6. XXVI. 8. 
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XXIX. I.j Successions of F,tedmm. 429 

scriptus heres, intestati bonorum possessio sine re est quoniam 
stnptus heres eUlDcere hereditatem iure legltimo potest. 

TIT. XXIX. DE BONIS LIBERTORVM. 

I. Ciu;s Romani hberti hereditatem lex duodecim tabula­
rum patrono defert, si intestato sme suo herede hbertus deces­
serit: ldeoque SlUe testamento facto decedat, licet suus heres ei 
nOll sit, seu intestato, et suus heres ei sit, quamquam non natu­
ralis, sed uxor puta, quae in manu fuit, uel adoptiuus fihus, lex 
patrono mhd praestat. sed ex edicto praetoris, seu testato li­
bertus moriatur, ut tamen aut nihil aut minus quam partem di­
midiam bonorum patrono relinquat, contra tabulas testamenti 
partis dimiduu' bonorum possessio illi datur, nisi libertus ali­
quem ex naturaliLus hberis successorem sibi relinquat; siue 
intestato decedat, et uxorem forte in manu uel adoptiuum 
filium relinquat, aeque partis mediae bonorum possessio contra 
suos heredes patrono datur. 

by his statutable right wrest the inheritance from the 6tmOl'7lm 
,Possessor. 

XXIX. ON THE PROPERTY OF FREEDMEN. 

I. A law of the Twelve Tables I confers the inheritance of a 
Roman citizen freedman upon the patron, where the freedman 
has died intestate Without leaving a suus !teresa: and there­
fore if he either die after making a testament, although leaving 
no suus !teres, or die intestate, and leave a suus !teres, even 
one not connected by birth, but a Wife, for instance, who has 
been under his manus, or an adopted son, the law above­
mentioned grants nothing to the patron. But by virtue of the 
Praetor's edict if, on the one hand, the freedman die testate, 
bequeathing nothing or less than half to his patron, possession 
of one half of the goods is granted to the patron in spite of the 
testamentaIy directions, unless the freedman leave as his suc­
cessor some one of his actual descendants; and if, on the other 
hand, he die intestate and leave, say, a wife under manus, or an 
adopted son, possession of one half of the goods is in the same 
way granted to the patron to the detriment of the sui her.-. 

1 Tab. v. L 8. ~ DVIL I. Gaiu, IlL 400 ~ 11. IlL 410 
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430 Su«usions of FrtM1IHJ11Im. [XXIX. 2-4-

2. In bonis libertae patrono nihil iuris ex edicto datur. 
itaque Stu tutala dtctdat, id talllum ,uris patronus MhI, fUOd ti 
tts/ammio, ipso tutort Qudort, datum ut ,. seu intestata moriatur 
bberta, semper ad eum hereditas pertinet, licet liberi sint liber­
be, qui quoniam non sunt sui heredes matti, non obstant pa_ 
trono. 3. Lex Papia Poppaea postea libertas quattuor libero­
rum iure tutela patronorum hberauit j et cum intulerit, iam 
posse cas sine auctoritate patronorum testari, prospexit, ut pro 
numero bberorum libertae sUptrStitum uirilis pars patrono de­
beatur. 4- Llberi patroni uinhs sexus eadem iura in bonis 
bbertorum parentum suorum habent, quae et ipse patronus. 
s. Feminae uero ex lege quidem duodecim tabularum idem ius 

2. No rights over the goods of a freedwoman are bestowed upon 
a patron by the EdIct j and therefore If, on the one hand, she die 
testate, the patron has no rights beyond those given him in the 
testament, whIch he as guardIan authorized I j and If, on the 
other hand, she die intestate, the inheritance always belongs to 
hIm, although she may have descendants, for these, not being 
sui htrt:da to their mother, do not stand in the patron's way'. 
3. The Lex Papia Poppaea afterwards exempted freedwomen 
from the tutelage of patrons, by prerogative of four children·, 
and having established the rule that they could thenceforth 
make testaments without the patron's authorizatIOn, it provided 
that a proportionate share of the freedwoman's property should 
be due to the patron, dependent on the number of her survIving 
children·. 4. The male descendants of a patron have the 
same nghts Qver the goods of the freedmen of their ascendants 
as the patron himself has'. s. Under the law of the Twelve 

1 Xl. 27. Gaius, I. 192. We hnve 
filled up the lacuna accordmg to 
Huschke's conjecture. LlIchmann 
suggested: "51 ve auctor ad te~ta­
mentum faCIendum factus Sit," a 
readmg approved of by Goschen and 
Bockmg. Somethmg 15 plamly want­
ing to make the sen&e complete, and 
the stu before mtesJata cannot gram­
Dlaucally stand alone, but indicates 
tllat another sell either precedes or 
fullows. Hence some editors have 
ueated the sentence in the MS. as 
the first of the alttrnatlves and sup­
phed \,be other thus: "lIaque seu 

intestata monalur hberta, semper ad 
eum heledltas pertmet, heet hbeli 
smt hbert::e, quomam non sunt sui 
heredes matn sell /esliJmndulII 
JurI! f«"'!, lures scrzptus obstat 
patrono. OJ The meamng of the pas_ 
sage IS the same whichever way It is 
amended, for the testament of the 
freedwoman could only be legal If 
made With the consent of the pa­
tron. See GalUS, 111. 43. 

I n. 111.43. 
I I6. I. '94. 
• I6. III. 44-
• IIJ. 1II .... S. 
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XXIX. 5-7.] Riglds f!f Palnmesses. 431 -----------------------------------
habent, atque masculi patronorum liberi; contra tabulas autem 
testamenti hberti aut ab intestato contra suos heredes non na­
turales bonorum possessio eis non competit; sed si ius trium 
liberorum mtnlerint, etiam 1wc iura ex lege Papia Popjaea 
nanciscuntur. 6. Patronae in bonis libertorum illud ius tantum 
habcbant, quod lex duodecim tabularum introduxit; sed postea 
lex Papia patronae ingmuae duobus liberis honoratae, hbertinae 
tnbus, id iuris dedit, quod patronus habet ex edicto. 7. Item 
ingenuae trium bberorum iure honoratae eadem lex id ius 
dedit, quod Ipsi patrono tnbult. .... 

Tables I female descendants have just as much right as male 
descendants of patrons, but /xmIJrum possessio does not apper­
tain to them either in opposition to the testamentary directiOns 
of a freedman, or on his intestacy as against those SUI llereties 
who are not such by blood; yet if they have obtained the pre­
rogatIVe of three children, they acquire these nghts also by 
virtue of the Lex Papla Poppaea t. 

6. Patronesses used to have only such rights over their 
freedmen's property as the law of the Twelve Tables esta­
bbshed; the Lex Papia Poppaea, however, afterwards gave to a 
patroness of free-birth' enjoymg the privilege of two children, 
and to a freedwoman enjoymg that of three, the same nghts that 
the patron has under the Edict·. 7. So too the same lex gave 
to a woman of free-birth enjoying the privilege of three children 
all the rights which it conferred upon the patron himself". 

1 Tab. v. L 8, previously referred 
to in § I. 

I GIUUS, IH. 46, 47. 
• The word Ingmwu is not in the 

MS. but was mserted by CUJaCius 
and adopted by succeedmg editOrs 
in accordance With the words of 
Gaius referred to in the Dext note. 

• Gaius, Ill. 49, SO. But ob­
serve that GaiUl says that the Lex 
Papia Poppaea did not give to a free· 
bom patroness havmg two c:hlldrm 

or to a freedwoman patrone.>s having 
three children the full lights of a 
patron, but mantI fen Jllra. nllowmg 
the complete nghts only to a free­
born patroness haVing three, or a 
freedwoman p.trones~ havlD!:' four 
children. This agrees With Ulp&an's 
statement that the one class had only 
the nghts under the Edict, the other 
the nghts under the ~ P "pia 

P~I1.so. 
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APPENDIX. 

(A). On Status, Cit,itas, LaiilliJas, &c. 

ALTHOUG1I GalUS gives aU the more impoltant mles as to S/QI/U, yet 
he never collects them together, so that it wul be advantageous to put hi:. 
scattered observation, in a connected form, and to supplement them with 
Information drawn from other sources. 

Flr..tly. SIahu CODSlsts of three elements, (I) Liberty, <,) Citizenship, 
(3) Family. This is implied rather than stated In Galus, I. 159, et seqq. 

In Galus, L 9. the pnmary ~Iement, liberty, is touched upon. All men 
are either free or slaves. Freemen. again, may be Romans or foreagners: 
if Romllns they may either ~ the full franc1use, CnnItu, have the 
lower klDd denominated LalmulU, or be In the still infenor degree of 
.DNllle';. (Gtu. I. 12.) 

Secondly. both the perfect CruU and the Lohmu may possess their 
rights either by buth or by manumISSion. ThIS fact as to CIWS is stated 
e'l(plicllly in Galus, I. 10; and that there were Latms by birth 1& indicated 
by him In III. 56. When Galus wrote there were no DNUI'" except eman· 
Clpated slaves, but In earher days there were .Dethtl'" who bad not been 
J'IU~d from servitude to thiS Inferior species of freedom, but deprened 
into It from thell' absolute liberty as PWWllti. That thIS state of thmgs 
had passed away may perhaps be gathered from the otherwISe puzzling 
word tpIOntI4". m Gal. I. '4' 

Hence, leaVIng the dlSCIISSioD of the elements involved in Familia to 
another Dote. we may tabulate thus WIth regard to Liberty and Cltlzen~hlp, 
denoting by A. B, C, respectively, the first, second and third grades of the 
member& of the Roman stllte : 

Homo 
~------------.~----------~ 

Llber Se.:vus r ________ ~I __________ .---, 

IngtDuus LlbertlDus 
I I 

Pe.us ~tIDUS CI~IS CI~I& Lnb~us DechbClUS 
Colonanus J umolnus 

B A ABC 

We have now to consider the various priVileges of the three orders of 
Roman citizens. A full CruU ROIllOIIIU IWl two sets of nghts, those \'Dh. 
tica1 and those pnvate. HIS pohtlcnl nghts were the 7"s SuffraK'" or 
capacity to vote in the Comitla, and the 71" HOIUI/'JI"', or ehglbWty for 
holdmg ollices and IIIIIglStracies. It would be foreagn to our purpose to 
enter at length into the distincbons origmally exJStUIg between Patricians 

~ d 
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434 Appmtlix. 

and PlebeIanS as to these matters, for in the hme of Guus such differences 
had long ceased to exist. Orlglnally the PlebellUllo bad neither of the ,,"4 
named abo\"e, but gradually thetr mfenonty ceased, and they stood pre­
cisely on the same foobng as the PatncUUls. 

The pnvate nghts of a CIt'U ,N01N4"1IS were the Conu6",m. or capacity 
to contract JUSIM _PIIM, whence ftowed the peculiar relations of PtUr14 
Poksla.r and AgnaIw, and the Com"urnIltN, which gave to Its possessor the 
power of making c:ontlacts and conveyances (especlll1ly m reference to land) 
by the peculiar fonn styled MfUlnjltlJ'o, of wntmg a Testament or mhentlng 
nnder one (pnVlleges summed up m the phrase Teslammh Factw). of mak­
ing a CesSIO "' :Jurt, &c. &c. From the Conublum too and from the Testa­
menll Factio the plebeians bad been ongmally debarred, but tIus badge of 
infenonty, like the other, had long died out. 

The next class to CIf/eS m early times was that of the Co/DIll RtnIftl,,;, 
who bad the Co"u6mn" Com"urmln, and Teslanmrh FaeM, and conld 
enJoy Domim.", ex :Jure QmnJ,um, but were deVOid of Jus Htmoru", and 
'Ius S''./frogrr. Then came the Lahn;, who bad Commnr,um only. 
'Whether this meluded Teslan"nI, Faclw or not is diSputable, but probably 
it did mvolve It, for when UlpllUl (xx. 14) says that the lAbm Y."14,,i 
were restruned from thIS by the speclll1 provl.ions of the La yuma, he 
would seem to unply that the other and older Latms bad possessed It. 

These Latms, generally designated Veln-es lAI,,,,, became full citizens 
by the JulllUllaw, and so too did the Colom ROIIIII",,' therefore the iAlllIl, 
or rather Lalml C%llan" of Galus' time were a new creatlon (see note 
on Guns, I. 95), and their pnvlleges were m all material pomts Similar to 
those of the Lata", :Juma"" to whom accordmgly we pass on, merely 
remarking by the way that the new Lah", Colonarn were so called. not 
because of race or blood, but from the analogy of thell' Status to that of the 
Vcleres lAI,,,,. 

The LaI'IIl Yu";,,,,; then had Commerrillm, and though they bad not 
the full Teslllmmt, Fact,o, they 'bad a modified fonn of It; lIS they could 
be balance-holders and witnesses, or even be inStituted hetrs. for they were 
allowed to become purchasers of the patnmony, lIS UlpUUl states (xx. 8), 
and the purchasers were at the time of which he IS speakmg the heirs 
themselves. Probably, therefore, when m later days the heir was no 
longer allowed to be purchaser (Guus, II. 103) they could still be hem. 
But although they could be mslltuted hell'!> (or purchasers), they could not 
take up the inhentance unless pnor to the time when the testament came 
into operation they bad attamed to the full Cl'lllla.r. UlpUUl. XXII. 3. 

Moreover they were debarred from the mOlot Important part of the 
Teslamnrll Factw. the makmg of a testament of their own, as we have 
nlready shown on the authonty of UlplaD (xx. 14), and thIS IS c:orrobolated 
by Galus, I. ~3. 

Further these Lat10s had no CO",lb;"m, although facllltles were afforded 
for their becommg Cwes Roma"" and 10 such an event they would of 
course obtam thiS and all other CIVlC nghts iltee Guns, I. '18-32); and 
naturally they were depnved of the higher powers of voting or holding 
magIStraCies. 

As to the Dedltuti, Gaius gtves so complete an account of their disquali­
ficatlollS in I. ~5-~7, that It IS UDnecessary to do more than call attmUon 
to the passage. 

We may observe in conclusion that the son of a Dediticius would on his 
father's death be a Pertgnnw, and the son of a lAImus Yuman,u in the 
same event a Lalmw Coionanus. Over netther of them. therefore, bad the =. those nghts as to mhentance which he had possessed over their 

and whu:h are desc:nbed m Gains, Ill. 56-76. 
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OIl Po/~C:f:las, Dominium, .l#/[anus, and Mandjiu11l. 435 

(B). On Poleslas, .Dominium, Manus, and Mandjium. 

PIIUstas means primarily right or domination over oneself or something 
external to oneself. In many passages of the sources It IS used as synony. 

~. Wlf:l jus, . ~ ec[,gvalell£ w full §.s1d c1g!1plete ,g~ers'Hp. 

~!eis g:~ fo~~~I~ ;111;, ~~i::S~S est1,b:d~~io~:'~';S~~~~: ~~ 
it IS gl~~~':l~g~es;~;:Ht~~ ll~~,g1},d~!,§.s g~~d ecl:l!c~1,:,1c:re~lH':~ 

conclude then that polulas was not the archlllc word expressmg the 

th~f~;:~~~l1;~li~ts Ph,ne n",y""b~lIS 1h~e:, H:l!i 
expressing tlus· and all the other notions subsequently marked with the 
separate and distinctive agpellatlons of ""ml.ULm, polulas, m." .. njJlu§.s~ and 
""'"11,IS. wT§.slever was tRrg com,111ens111 arch,,,,, te=, or §.sTitber 
there was one at all, pokslas In the claSsical Junats is the word used to ex­
press the rights and authonty exercISed by the pakrjomdias over the 
}l11riOnS gi tbe jC:imlla, as dVl1,mUl1 den01Hi his i"il1er th1 '''ani· 
mate or umntelbgent components of the same. 

We may further obselve that polalas bas two widely different signi6ca. 
In wnlm[l of da.111cal J'1nlts, aiil1rdlnll thep 1re sleh1.mg 

~Ij~~ ;::t:n~~;:.r~"1!h~v~:e~a;~r~ot:::t:atC'C;/:' ;~r!h~~~:':sl; 
1mreb ml1rl extl1111ve tbrn thO'11 mvolwni m t11 5eC01P, alth1111[h It said 

weee 1PenUlf:l in earb1ir1 days Rome, 

MalfcljJ;um, whicb onpinalld means hand-taking (1l£lUIU U1tl1·~), in its 
1ecr1rmcai 110se 11§.snectecP With part1e1iar fn= of En1Dsfe1 ::11led henct­
jXl'UJ, and stands in the sources, 1St, for tbe malU'jJallo Itself (see Galus, Il • 
.59, u. 20~ IV. 131); 2nd, for the nghts thereby acquIred 3rd, for tbe 
l:l1ryect 1>2 fhe 11>111111/Ja",1, the tT1mg to f1:[£ tra:leJ»rred :lIh, a pa1"cular 
f1fm>l of > .. u1sferahfe objects, VIL slaves, to whom 1t IS applied, so says a 
law of the Digest (D . I .. 5· 4. 3), because .. ab hostJbus manu capluntur:" 

gre mm1 pror11r1£le rE11son fOf >r1e app1rcatlOn nf thl 11£rm fO be 
m 1l1e fae1 fhat 1lnwes V11ecod by 1he Rn§.snn lawyers as mere 

thin~tnd so capab~{ of t~:er from hand s~~ 2~! TrFg8rdl ETe hU1ricai 

mdect of h1W, Ix" In the fr>ct C01m11l1on ulIh th11 110ni 
",anus we gather a correct Idea of the anClent notion of property, which was 
In effect the dominion thOl>' thmts only C1S11R>1 be §.s1d WenY l1CtU-

traigf"rred hum h.:mi to hlmh. 
potalas came gradually to bear a restricted meaning in the law 

sources, and Instead of being a general term for authonth 'Hf afed kmd 
IE lIgmff feuthn1i1fe OVl'e perssuf only, and 1h~ tnre> such nlone 

as were in the jalllllJa of the possessor of> the pOUslas; so ",anajJ,u", 
became a techmcal term implymg the power exercISed over free persons 
whose frlnilCes bee" tran1ilmed ",ai>11pn1lt1f and mgllW, nngln' 
[lily alm>eEi Idennl11l Wl1le mann),um, was hrmted to the one case of power 
over a wife. 

A freeman 
1iZhough ltill 
Stale.. 

On subieclt of n>1ltuiPi='11 reah Muhlenbruf:l11rs Apt=dix 
Hemllllw,' ,{n"1'l. ~l'1lm. pp. 16:111 

28-. 



(C). On Arrogatiqn and Atioptwn. 

The process of arrogaho resembled the passing of a la, and took place 
in the C()1mllll Curzala. ~slatlve sanction wa~ required for so solemn an 
oct as the ab:iorptlon of the family of the arrogahu mto that of the arrogam 
(see G:uus, I. 107) for two reasons: firstly, because the mamtenance ofa 
family and Its sacred rites was VIewed as a matter of lehgton aDd as influ­
encing the prospenty of the state; secondly, because the "","Ius cwmed a 
right of succession to all vacant inhentances as "parens ommum" (Tac. 
Ann. ilL 28), and arrogation naturally prevented vacancies occumng. 

This method of adoption fin' ~/Ut" was practised long after the 
empire was establtshed. In CICero & time it seems to have been frequently 
employed, and m the Pro Domo, Co 290 we have a passage containing the 
fonn of words used: .. Credo erum, quanquam in 1111. adoptlone legttlme 
factum 5t mhtl, tamen te esse mterrogatum, Auctome ea.o;es, ut in te 
P. Fontelus VItae neclsque potestatem haberet, ut m fillO." Augustus, 
Nero, and other emperor&, adopted in thiS fonn, viz. by order of the 
MullIS; nor was It till after GalOO's lime that It fell into dl~Use, as IS 
eVIdent from the speech which T:lCIluS puts mto that emperor's mouth: 
.. SI te pnvatus lege cunata apud pontJfices, at mons est, adoptarem, 
&c." (1I1S1. I. 15.) 

Adoption, or rather arrogation, by imperial rescript afterwards replaced 
the older method. The reader de&lrous of further mformatlon on thIS 
topic. the princlplll interest of which hes in its relation to the hIStory or 
soaal bfe m anCIent Rome, IS referred to Helnettlus' A1Ihf/f. Rom. Syn­
In,r:ma, I. II. pp. 143-152, MaWenbluch's edition, and Mame's Alit/ali 
Lmo, chap. Y. 

(D). On Tlltors. 

Tutors may be thus tabulated according to their species; 

A T tam tari· I Ca) Optlvi, Gaius, I. § 154-
• es en I (#) IJattvl, JIJ. § 15+ 

{ hI Agnati,n. § ISS. 
B. Legiumi ....•• (3) Patron I, 16. § J65. 

(f) QUIlSI-plltrom, lb. § 175. 

C Fiduciarii S (l") Manumissores hberarum personarum, JIJ. § 166. 
. . ... I (,,) Llben quul-patronorum, 16. § J75-

D. Cessicil (8), IIJ. § 168. 

E D ·· ( trat·b da·)! (,) Praetorii, n. §§ 1,6-18.4-
- allvi a magiS I us tl (It) Allltam, lb. §§ J8~-18i. 

Tulda was exercised over minors or women. Those under lrIkla were 
place<1 In that position because, etther as a matter of fact or of imphcatlon 
of law, they were incapable of exercising the Iq;al nghts which appertamed 
to them as persollS nil JUns. In Guu&' time the nohon that women were 
incapable at any age of managing thetr affairs was exploded (Guns, I. 1901, 
and therefore the tutor of a woman, in many cases, had to mterpose hIS 
audoriJas at the woman's command, and not at his own discretion. (Ulplan, 
XI. 27.) In the case of a minor the tutor's power to compel either acts or 
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On Tutors. 437 

forbearances was unlimited: an "actio tutelae," however, to be brought by 
his ward on attammg puberty, hung over hllD, and comtramed him to act 
for the ward's benefit (Galus, I. 191). When the tu/~1a was exercised over 
a woman for the benefit of tutor and ward at once, m the calle, that is to 
say, of the two latter of the three classes of tutnn~ Ugallllll1l above, we are 
told that the tutor had great power to compel forbearances (16. I. 192), but 
we are not told whether he could inSISt on acts, ~,~, whether he coul,l 
compel the purchase of land, as well as stop the sale of land; but the 
abl.ence of mention of thiS, the greater power of the two, would Imply that 
he had not got it, as the tutor of a mmor had. The tuMae /qrIimae of the 
agnal' over women wele abolished In Gaius' bIDe; previously the same 
remarks would have applied to them. 

A. Tutlll'tz irstammlarii were allowed by the law of the Twelve 
Tables: "uti legasslt super pecunta tutelave suae rei ita jus esto." Hence 
this class might De called ItgII,.lI equally With the succeedmg, but to aVOid 
confusion the two are marked by different appellations. 

B. Tultlm lqib".; are of three kinds:-
I. The agnali of one to wbom the jla/n'fomilias had appoi,nted 

no testamentary guardl&n. The cllUlSe or thi Twelve Tables wblcb 
authonzed tbe agrl4h to act is lost, but Galus is expliCit In his statement 
that their autbonty IS based on the Tables (GalIIS, I. 155). 

II. The jJtIIron; and their chll!lren (Gaius, I. (65); by implication 
arising from the WOrdlug of the Tables. The son very properly SUcceedll 
hIS father as tutor, since If there had been no manumiSSion he would have 
succeeded him as domInus, and therefore he fairly mhents the nghts 
raerved out of the fiII_llllUII. 

III. The manumittor of a free-born person, when that manumittor 
was the jlatn:f411111uu hlm.eJf (GalllS, I. 175). I~ however, the manumittor 
were a stranger, he would not be a luiIII' kgllitmU, but only a tuIw .fob'­
C14rUu (16. I. 166): and agam, the cbddren of a tulwkgJI,_ of thIS class, 
which we may caD the class of tpUUi-jlalroni, would be 1111_ jit/1KlQrU 
(/6. I. (75). The father is allowed to have bll~1a kgib-. because when 
he manclpates the son as a prellmmary to emanclpallon by himsel~ he I. 
regarded as retainmg in some degree bis jItIIUIIu (/6_ I. 140); and altbough 
emaDClpatlOn dissolves the jIoIesku, yet the tutela is, in reference to the 
father'. intent, allowed to be of the highest kmd-ltglilma. When, bow­
ever, the father is dead thIS reason no longer operat~, and the hilda of the 
brother of the nn4ndjlfllus is only jidlKUWfII; (or if at the father's death 
both sons had been under jIoInllu, &Cter the death each would have been 
indeJlelldent of the other, and therefore although the luld4 must be kept np 
(for the son of a manumlttor succeeds to hiS father's position as jIaIroIuu or 
9'UU,-jlalro"w, and consequently to the tutorship attached to that character), 
yet the I1IIda IS altered In kind to meet the equity of the case. Whether 
the Iulda IS of one character or the other IS DO matter of inddrerence, if the 
manumitted person be a woman; for, as above observed, the coercive 
powers of a hIIt1r /qInllUU were great, whilst those of a tuIw jUJuciariIu 
were mi. 

C. TuIt1m jidllnarii are of two kinds :-

I. Manumlltors of free penon. mancipated to them by a parent or 
-JlitnlatIW. Such persons have only the tutorship of the nominal cha­
rader, because when manClpatlon is made to a wanger for purposc:s of 
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manulDlssion, the law ImriJe'I a trust that the manumittor will not lISe hia 
posiuon for Jus O\\"D profit (Galus, I ••• 1). 

IL Children of fuan.jla/rQnj, whose case we have chsc:ussed just 
above. 

D. Tlllflru CUM;. Thllo kind is fully explained in the text, aDd 
reqUIreS the less comment as It went out of use very !tOOII after Gaius' bme. 

E. TlllfIrU dativi·-
I. Pradflrll, given by the praetor for various reasons (Gains, I. J 76 

-.8 .. ), and when given s=mg for the time the authonty of the tutl)r 
of one of the precedmg -deputy·tutors, In Caet, for a longer or 
shorter penod. 

IL AIiI"",i, tutors appointed by the magistrate in casea where a 
minor or woman has 110 tutor at all. 

(E). On A~fUisiti(JII. 

The '\'arions modes of acaui~ition recognized by tbe Roman Law are 
dIVIded into two c1~ (I) Natur:U. (2) Civil; the fonner eXl&tmg 1ft the 
)unsp'rudence of all nallons, the latter pecultar to the Roman legal bystem. 

1 hese and theIr bubdlVlSlODS may be thus mbulated. 
See Halhfax's Analysis of llu emu Low. 

I. Natural modes oCacqulSition. 

(a) Oc:c:upancy. 

(I) Ofanimals. Gaius, n. 66, 67, 68. 
(2) Of property ofthe enemy. J~. u. Ii9-
(3) Of things found. Just. Insl. n. I. 18 and 39. 

(~) Accession. 

(I) Natural 

(II) The YOlmg of animals. Just. Inri. n. J. 19 and 37. 
(f1) AllUVion. Gaius. II. 70. 

(y) Is1and~ rising In the sea or a river. n. II. 72. 
(3) Channels deserted by a nver. Just. bul. II. I. 23. 

(2) Industrial. 

<A> Specification. Gaius. n. 79-
(f1) Conjunction ofsohds. Just. but. n. 1.26. 
h) Confusion ofliqulds. I~. n. I. 27. 
(3) Commixtion of sohds. I~. IL I. 28. 

Cf) Bulldmgs. GalUS, II. 73. 
(~ Writing. n. II. i7. 
h) Painting. I~. II. 78. 
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(3) ML'Zl4~ 

(el) Plantmg. 10. II. 7+-
(fJ) Sowmg ~ II. 

h) Perceptto fructuum. Just. ilut. II. I. 35. 36. 

M llfLdltlml (dl11cery). Gaius. II. {;5' 

(x) On lIe. Just. 1561. 11, 1.4x, 

(2) On gift. 10. 

449 

(3) On llcaI\ (mutullm. WSllfh Ilf traZllffer 
cause the same thmg has not to be restored). 

progllrty. 
GiLlus, 1lI. 90' 

n. Civil, modes of acquisition. 

(A) U nlLlflSat 

(a) Succession on death. 
BS te!>tmxlent z,%tr~~zz). ','ceIUS, 9S' 

(2) By Jaw (Jiermuas). Ill. II. 98. 
lhe Idlct (~lllUlmzZll /JOSlllfSlO). 10. 98. 

(.) By fitklCf»Illnusum. lb. II. 248. 

(0) jirrogailon. So. 98. 8 J. 

(c) Z'c5mJmzlUl U. manlXXFX~ II. Ill, dJ. 

(d) Bankruptcy. 10. II. 98. III. 77. 
I ceJunTlfd (C%5l555 OoLllz14m), ./h, HI. is 

(2) Involuntary (s«tio o_um). 

(e) A ddUll%% Oolulrum /,beLtTum str1J~ZZl4arzs55lf Clfu1a. 
Just~ ilut. III. II. pro 

(/) Aasw 'lf ]IIf'%% lurZlSxiZJJu. ("nUs" III. 

(B) Singular. 

(a) 5'lzSanajziJllO. II. 

(6) CUM in jure, II, 11. 

(c) Usucapi4. II. 41. 

(d) DOIUI!lZl posna. Just. dmzt. IT, 1~ 

(e) DonatIO IInpopna. 

(1) Hropt'7 "uptr"'~ ]elFt. I",t~ II. J. 
(2) /dorm causa. 10. II. 7. I. 

(f) dllc«"ion deatS, 

(I) Legacy. Gaius. II. 97. 191. 
I "x) SI!ncOLllllUmz" sinss/arlf,./h. 1'ics, 
(3) Catiucu",. 16. II. 106. 

(c) AtijudSatlII IUlpWl, Xlll. x6). 



A IInlll,:'r. 

With regard to the dtlna/IOnes, (tI) :md k), It 15 to be oMen-eel that in 
general a tnan.fer of fw'OjIn'Iy results Imme<hately from the gift, and there. 
upon is founded a right of action for transfer of the jJols~rnon also. Dt»uzbfl 
",fIrlu (mUll 15, however, an exception, for therein the jJoss~sno" is trans­
ferred at once, together with the proputy, but the projln'ly IS resumable at 
the donor's pleasure, and If he exelclse hIS pnvllege, he am lIS propnetor 
recover the possession by action 

U1plan (XIX. 2) gives several of these civil titles to singular succession. 
and adds another, •• ~x I~, "which ~ul)(hvides into I~gala, caduca, dtmat"",es. 
and all other methods not matters of lDIIDemonal custom. but mtroduced by 
specUic enactments. 

(F). On tlte causes rmdtrillg a Testamml in'lllllid. 

When a testament would not stand, it might be either. 

Itljuslutn, } 
NOtI Jun fadu",. owing to some original defect: 
Int~rJ~(Iu'" : 
Nul/Ira _mtl { !f a child be omitted or disinherited without cause: 
Nullu",: 'If the teslator have not lesla",ml, flMlUI: or 1£ the 

heir have It not: 
Rujlu",: by an agnation or quasi·agIlation; by a subsequent testa· 

ment: by revocallon or destruction : 

Inrit",,, or ,rnhI",: through a (ap,11S di",inuho of the testator, or 
through no helT appeanng under the testament: 

Dtm/ulu .. : also when no heir appears under it: 

RescUsu", or Ino§klonun: when a perrl(l ;no,ffi,i.1n is sustained. See 
J~t. INI. II. 18. 

(G). On the Lz Julia d Palia PQjJauz. 

On account of the distaste for marriage prevalent at Rome in the time 
of Augustus, and the consequent rapid dimmutlon of the number of the 
citizens. that emperor felt bound to apply a remedy. Hcinecclus (xxv. 3) 
adduces instances of legISlation to the same end in earlier days. whtch those 
who are curious on the question Will find worth thetr perusal; and the 
Fwing evil had been a subject of anxiety to Jubus, who meditated briDg. 
Ing forWard a law to encourage mamage, but his sudden murder cau'led 
the plan to end fruitlessly. In his days the evil had grown to such :l height 
that the extinction of the Roman name seemed imminent, for we learn from 
Appian that at the first ceMUS taken after the CIVIl war the number of 
citizens was only one balf of that previous thereto. (Appian de Bell. en.. 
II. 102.) By the time of Augustus matters were still worse, and so in A.D • 
• the La 7u/III tie ",anJan4U o,dl"'~ was carried. But as this enactment 
was not fully enforced until A. D. 10, and as the La Palla PPjf1tU!4 was 
passed in the same year, the two are most frequently spok.m of as though 
they were one law, and CIted under the name of the Lu JuIitI d PttjAll 
l'<,/,jlCm. 
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I. Amongs! cand,,z,!es oflk" That sh",,,,l,1 haw" pref",rence 
who had the greatest Dumber of legitimate chlldml. Tac. A"n. xv. 19. 

IV. ,';"nat"m sho",Yd not ""ury f",,edwo,,,,n or ""men a d"p,,,ved 
character, (/mas, a Inume ",anll",'SSIU, '1ua~ arlerr, I""urn", anclltssml, 
fit! filllU ~oru'n P' t}lU"'ot/, arlnn f~(tssm/)· but the rest nchon was not 
",,,,,nded ~d""om,,, th, <±2Se of ""her f",,,,bom ",duns, "ot ,,,,,,,Yors. 

V. Women should he freed from tutelage by the jus I,krontm, i ~. by 
if_ring !p,yee chlkiren, ,z tbey ",de f",,,bom ""men, fo"", If Ih"d were 
lIe<:dwomen. Aalus, I. 14~. 190f i Ulplan, XXIX. 3. . 

The JUS Ilk;orum conferred ot,her pnvllegC!> aLw, the chIef ,being that a 
",,,ther l"""1eSS",,, ,t Co"l,z sue,,,,,, to n" tnh"",anc, he, "Hid", hut 

de6D~~!: :fJr:~;t::,.:;~ Stbe r:eJ~111;a~up~p~:p:p:a:l~:=! 11th: 
,z,z, to fh" 5uccY2"ion. 

The iliree 0' f",r children nnY li"Znk at tim" ,he p,z''ilege 
of exemption from tutelage or of successIOn was claImed: it was suffiCIent 

ifthC~ =,,~:: ahyelhel~~U}:';?:,;, In, I~;) (a1", conI""", in 
the Lex)' that patrons, wbo otherwISe could claim contra taq,,/as a pars 
'lIiriIU with the C:bildren of a freedman ID case the freedman died P<~ 

'oo,n",n seste2no or mnre, Io! ,he nph' if thn f,ee<imkkll left ,terce ch""ren: 
aDd that patronC5IICS obtamed thIS same ngbt of patrons, to share pro fllr,/i 
parle with the freedman's issue, if they themselves had three cblldren. 
An,us, d'J, 
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immediately apply to c:o-Iegaoes: these only lapsed Ii both or all tbe 
co·legatees were unable to take. 

Hence if some of the c:o-Iegatees were able to take, there mtght be 
tucnuzJ instead of lap. Thus 

(I) If tbe joint·legacy bad been given t/ujundtm (in which case the 
co·legatees were styled 1"1 ct"'JUlUhl, there was no ac:c:rual, for each legatee 
had (rom the heglnnmg a 11tle to the whole tblDg; 

(2) If it bad been given conjunct;". (in wblch case the co.legatees were 
termed 1"1 II 'IIIrfIi.r cO"1'",cl'I, accrual was genenUly allowed, 1. e. the sur· 
vlVlng legatee or Iq,,'atees took the share of their deceased I.SSOCUlte, the 
only exception hemg 10 a legacy by daflllUllion, where there was a lapse 
(GalUS, II. 20S): 

(3) If tbe joint legacy had been given with a specification of the shares 
to be enjoyed by each legatee (10 which case the co·legatees were said to he 
"""" conJunch), there was no accruaL but a lapse, OD account of the sepa· 
ra110n of the IDterests alJ uuho. 

Thf' LIz Paplll Poppua swept away all these regulations and left the 
law thus: all mhentanc:es and legac:les to unmarried and chlldless persons 
were VOid and were tenned catilKa (bul crullilu by JII&ITYlIIg WlthlD ODe 
hundred days could avoid the forfeltule; and ID the case of or/J, only one 
half the bequest was catillCMfII, Ulpaao, XVlI. I, Guus IL 286): 

LegaCies which would have lapsed or accrued by the civil law were put 
under the same rules, and S&ld to be ill clllUlS CllIiMa. These rules were that 
cdf/uca should go ; 

(r) to c:o-Iegatees joined 1"1 II 'lllr1JU or wrIJU and having children. (As 
we said above, those Jomed 1"1 would of course get the full legacy (rom the 
unlversahty of thear ongmal title, and therefore wanted DO help from the 
law): faumg these, they went 

(2) to the heirs who had children: f'ailiDg these again, 

(3) to legatees generally (not COIIjulICh) who had chudren, 

(.t> to thefonu. 

The only exception to these regulations was in the case o( ascendants 
and descendants not more remote tban the third degree, who took mhent· 
anCe5 and accruals, whether they had chudren or DOt. Ulplan, XVIII. 

All these rules were again abolished by Justinian (see Code vi. S I. II I. 
and the old regulations were restored almost exactly, but the excepuonal 
law as to legacies by damnation was not re-eoacted. 

Canacalla b!ld previously abropted the La Papia Popjltuo, and made 
cadlKa go to thefonu. 

VII. The husband could not be heir or legatee of the wife, nor the 
wife of the husband, to an amount greater than one·tenth of the property of 
the defunct, together with the usufruct of another third, unless clllidren had 
been born (rom their rnamage. But there were certam exceptions to thIS 
rule. dependlDg on the age of the partie&, and there was a capacity for 
taking one·tenth extra by utle of each chald born (rom a precedent 
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marriage and ltill alive, and one-tenth also by title of each child bom 
from the mamage WIth the defllDct and lost before Ius or her decease; 
and further, the deY1Se of the usufruct of the third was capable of bemg 
chaDged into a deVlSe of the ownerslup m the same caae of a child bemg 
bom from the mamage and subsequently dying. UlplaD, xv. XVI. 

VIII. The La7u/ia d Pal,a Popjam also contained a most compli­
cated statement of the rights of a jalro,UI and fill" jalrlltn, with their 
modlficatlons accordmg to the posses5lon or non-~Ion of the JUs 
IIhrorum by these persons or the IrI1ulllS or 11M-la, which are fully set 
forth by GIlIUS, (III. 39-76), but need no dlscuo;!,lon here, becau<le they 
refer to a stage of )unsprudence utterly aben flom modem Ideas, and 
therefore solely of antlquanan mterest. 

(H). On the Dtcurionaius. 

The titnlrioMS were the members of the senate of a mu"ln/JItlm, i. e. of 
a town which was allowed to manage Its own Internal affalls. Ongmally 
the munu:ljiU or burgesses, convened In their general assembly, seem to 
have held the soveretgn power: they elected the magtstrates ('lee CIC.Jr. 
ClumJlQ, 8), and they enacted the laws (CIC. de Ltg. III. 16) : bllt the power 
of the assembly graduallr decbm,d, and the senate usurped Its (uncllons, 
directly administering al bUSiness, instead of adoptmg :lnd pa..slng tbe 
matters sent up to It by the "1U",n~I. The senate and lis members are 
denoted by dmerent names at different penods of Roman hlStOlY, ongmally 
tmio tkcurlll"71m (for instance, In Macroblus, Sat. II. 3. II, where there IS 
an anecdote that CIIeSRI" found It more dlJlicult to get a tkcunonnlUI at 
Pompell than at Rome). then wtUJ Simply, finally CIInII, and the members 
nwrales or tlecurunus. Dunng th15 last penod the magtstrates o( a mu",· 
dpm", were nommated by the tinurulllu, and the (lIDctlons of government 
apportioned between the two. The first Infringement on the rights of the 
mumnjiU as a body may be referred to the time of Augustw., who ordered 
that the nght of suffrage at elections should be confined to the tlmwlQrln' 
and from that time the name of ",lImnjiU, originally appbed to all the 
inhabitants, 15 con6ned by wnters on the subject to the members of the 
senate or CIInII. 

As the tkcurifmn were tbus invested with so large an amount of power 
and in8uence, It may be asked why m later Umes It was difficult to find 
men Wlibng to become members of the corporation, and why had deVIces 
to be Invented to keep up the numbers of the cuna,· (or Instance that of 
allOWing legttimatlon tl) be effected by enrolment of an Illegltimate son as 
a member of the ntna (In" (JIJ/atlQrlem cUriae). The an~wer 1Il, that the 
absorption of all power \)y the emperors In later times rendered the office 
one of intolerable responsibility, and furtber, that heavy fees attended the 
enrolment of a new member. 
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(I). On the Classffoalwn 0/ Lgado. 

The (ollowing table exlublts the resemblances and ddl'erences of the 
'VauOWo Conus of legacy: 

I. II. III. IV. 

Ptr V,ndzca· Per Dam"a· S""nd, fRINio. Ptr PrtUCrp. 
btnIUII. IWHnlI. IWRenl. 

Form. Direct bequest Simple charge Charge upon Direct beque!t 
to the legatee. upon the hell". the heir III a to one of seve. 

peculiar form. ra! Jomt-helrs. 
Process for Vmdicatio. Condlctio. Conchctlo. JudiCium 
recovery. familuae ercis. 

cundae. 
Subject. Property ex Anything Property of Property of 

JI,rt QUlnllum whatever, whe· the testator or the te5Wor. 
oCthe testator. ther belongmg the hell". 

to the teslntor, 
tbe heu, or a 
stranger; III 

eXI~tence or 
future. 

Conjoint Shand equal· Sh:1red equal· Shared equal. Shal ed equal. 
Legacy. Iy: accrual a1. I y. no accrual Iy: accrual ly: accrual 

lowed. allowed, but allowed. allowed. 
lab to the 
in entance. 

Disjoint Shared equal· Palll m (ull to Paid in full to Shared equal. 
Legacy. ly. e:ICh legatee. first claunant : ly l. 

wbether to 
second also a 
~puted pomt. 

(K). On Bonqrum POISOSW. 

In the law-sources Brmurum PIISStSS'" and PIIssnnp Btlntlrum are by no 
means convertible terms, but the Cormer mdlcates a Prztonan inhentance 
(If such a term may be allowed), and the latter a possession allowed to 
CreditOrs, legatees and certam others, enumelated by HemCCClIlS m has 
notes on Jnsl. III. 10. (See hIS .lfnIIV'l. BII",. S)'ntagma.) 

BII"unm, Posnssw was either cllntra la6u1as tutammb, or sKIUIIiMm ta/J". 
las kslamnla, or a6 Inieslaill. 

Of these Brmurum PosstssiJmts, the second-DalUed came earhest into 
existence, being granted by the Pr.etor m support of a testament mvalid by 
the CiVIl Law through some tecluucal informahty, but yet duly evidenced 

a The rule. as to Ihi. lund or lepcy III considered a lepcy by ~_ 
are liven ac'.onIlng to GalUs and ahe !>a.... adeDucai wath ODe by vanchcauoa. 
JWUIS: &be I'roc:uIwas 1_ UlpUID. XXIV. 
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by the seals of seven WItnesses (Ulpian, XXVIII. 6, Galus, II. 119). Of thIS 
&_ um PIISIUSUJ hem' enutled by the CIVIl Law could also avat! themselves; 
and they generally dId 50, because of the adVl\lltage of the IDtenbct "Quo­
rum Bonorum," whIch wru. attached to It. Galus, IJI. 3+. 

Next were invented the Bonorum POIIQIIfJ'UI alJ ."t~ltnlO, but of these 
again heir.. already enulled by the Cml Law could avatl themselves. 

Last ID poInt of tIme the BtnlllrUm POI#llJfJnN tontTa ta/nUas came into 
use. 

When the system was completed the order of admission under the 
Prztor's Edict was, firstly, those clatmIDg t"ntTa talmlas; secondly, those 
clatmlng ItellN/um lalnlio r; thIrdly, those entitled aIJ .ukslaJtl. 

As Ulp\811 states all that IS essenhal nogardmg the POIUS.ri_ tMltra 
and 1«uN/llm taIJllUu ID TIt. XXVIII., we may pass them over WIthout 
further nouce, and proceed to explain the thud POISlSno, that aIJ .nle.rlato. 
The dlllicultl in understandIng the subject anses from the fact that both 
Ulplan and Justm\811 in thetr enumelatlon of the grades (seven accordmg to 
the one, etght according to the other), combme in one vIew the SUCcessIOns 
to "'emu. who had never undergone a manclpallon and emancipation, the 
successions to .nemll. who had passed tbrough thIS process. and the succes­
sions to /,kr/i. We WIll take the grades as they stand m the hsts furnIShed 
by our authonties; but It WIll be ~n that If the successory nghts of patrons 
and quasl.patrons were ehmmated, and the table thus made applicable to 
the estates of those persons only who were .nemu, and had never been 
in the status called mann/'lIm, the grades would be reduced to four, 
namely those numbered 1, II, IV and vu below. 

I. Lkri fonned the fi~t class or grade to whom the Prretor granted 
BonfJf'llm POUUIJfJ aIJ .nleltalo; and by "INn we 11Dderstand, 1st, descendants 
who had never passed from theIr ance-tor"s jIokJI4I; 2nd, those who lu1Il 
been completely transferred by adoption mto a stranger's jIoI~llas, and then 
ranked as /,1Nn of the stranger, l05mg all claIms both cml and prztorian 
on theIr ancestor; 3rd. those who had been emanCIpated, and so had lost 
theIr CIVIl-law claims on theIr emancIpator (whether he were thetr palent by 
nature or by adopuon), and succeeded to h1m only through the Pnetor's 
alii. 

II. The second class consisted of the /qiIimi or statutable heirs, L e. an 
on whom the laws of the Twelve Tables or later ltgrl or musllllttmlUlta 
had conferred succec;sory nghts. Thus agnates who claImed under the 
rules of the Twelve Tables, mothers under the S. C. Taollll/umltm, children 
of IDtestale females under the S. C. Orplllhtznum, were adautled m this 
d~. . 

If the deceased had been emancipated, his patron or quasi-patron stood 
at the head of thIS class of SUccebSOrs, ranktng next to thOle named in the 
first class: at any rate he dId so under the laws of the Twelve Tables, but 
later enactments Introduced from tlme to time 50 many modifications into 
tblS rule, that, to avoid confl\Slon, we have Judged it expedient to tabulate 
the subject separately m the next porUon of the Appendix. 

III. The third class, styled Del"" Pw_, Is mentioned by Justinian 
only and not by Ulpian; doubtless because It was only of importance at an 
earlier stage o(Ronian jurisprudence. when man1lDlialons of free persoDS 
after IDBDClpation were not unfrequent. The quasi-JlBtron, or manlUDlttor. 
wonld by the civil Jaw have been entitled to successIon on the intestacy of 
a qua~-treedman. in preference to the agnates of the latter; but the Pnetor 
mterfered and postponed him to the followiDg relat10ns of the manumitted, 
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VI&.. the father. mother. grandfather, grandmother, son, daughter. grandson. 
grand·daughter. brother or sUoter. Thus the third class is hardly a c:lay 
at all, but an mterpolation mlo the second class, leavmg the order of suc. 
cessIon therem when the deceased was a manumItted ."pmms to be, 1'It, the 
decem /In"s_; tnd, the fJUl/n'jlalrlJ"us and hIS SUI lurtdu; ani, the other 
agnate!. of the manunlltted, not meluded In the tl«em pws_. 

When a slave was manumItted be could have no decem jItnIJNU, for 
none were agoates to him, or even cognates. except deseelldants hom aftet 
hIS manumISSIon, and these would be entitled in the first elass, as hkn. 

It may be noticed that the d«m, /In"SfJII(1e Introduce another c:onfusion 
into the order of successIOn; for they were not of necessIty agnates, but 10 
some cases cognates, and cosnates ploperly fonn the next or fourth order of 
successors. 'l'hat they were not mvanably agnates IS eVIdent, for the grand 
parent might be matemal, and the blOther or SISter uterme. 

IV. The fourth class COnsISted of the cognates of nearest degree, 
CPpiII, jIrDxI",;; and we see the reason why the word pnn"" IS IDtroduced, 
if we bear in mind that descendanta took jJW.rtirpn. and were not of neces· 
slty equally near of km to the deceased, whereas cognates took jJW ~ajnlo, 
and as there was no represeutauon amon£st them, they must of necessity 
be all of one degt ce. 

V. The fifth c1ass was one altogether unconnected with the suc:cession 
to ordinary mgmu" J. e. to those not manumitted, conslstmg of the agnates 
of a patron (or quasl·patron), to whom the laws of the Twelve Tables gave 
no rights, If they were not also sra IIntda. 

VI. The sixth class compnsed the patron, patroness, and their desceDd· 
ants and ascendants; and although these persons o;ecm to have been pro­
VIded for already, yet we must remember that the CIVIl Law lecognued the 
rlI:hts of those only who had not suffered mp,hs am",mllIJ, and thus the 
pre!oent tItle of the successory edict WllS needful to bnng m those patrons. 
&c., who bad undelgone such a change of status, and therefore were no 
longer Itglh"';. It was also needed to bnng m the descendants of patron. 
e.ses, who by the stnct CIvil Law could not c1atm through a female ancestor. 

VII. Husband or WIfe were the next cl~ and thus a reciprocal suc· 
cession was establIShed between those who bad been mamed WithOut a 
~IJnTJenhIJ In ma"u",. 

VIII. The last class again had reference only to the property of likrli 
or ,uas,·'","I" conferrmg It, in case of failure of all other cl:umants, upon 
the cognates of the manumittor. 

If a person entitled under any particular class failed to put in his claim 
within the prescnbed penod (Ulplan, XXVIII. JO), thIS dId not abl.olutely 
destroy his nghts, but merely dImInIShed them, for he might sUll take 
concurrently With claimants of a lower order. It wlll be observed that the 
succession glVen by the Praetor might either be (J) in confirmatIon of the 
Clvtl Law, as m the case of the POSSUStIJ secundum /ahJas granted to the 
testamentary heir, or that ~tmlra ta8uIas to omitted cluldren, or that u 
,,,uslalo to the nnu lures, agnate or patron: (t) supplementary to the law, 
as in the case of the cognates, for whom the Civil Law made no proVISIon 
'Wha~: (a) in derogation of the law, as in the case of the jIasseuiq s_,,· 
dum /ahJas. when the testament was defiaent in the matter of manc:ipation 
or nuncupatIon. 

The succession of patrons (or quasi.patrons) on the intestacy of their 
freedmen is so entIrely a matter of antiquanan interest, that for all practIcal 
ends attention need be paid to the succ:ession to '''P''W' alone; and there-
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fore we will conclude by gIVIng a comparative table of those entitled on 
such persons' decease mtestate, under the law:: of the Twelve Tables and 
under the Pnetonan Edict as It stood In GalUS' tune. 

TWELVE TABLES. 

I. Sw heredes. 

II. Agoati et agoatae. 

III. Gentiles. 

PIl4TOlUAN EDICT. 

I. <A) Sui heredes. 

{fJ) Emancipatrci descenduts. 
(B. P. u"ullhn.) 

II. Agnati et Consanguinez. 
(B. P. u"de Iq:lt,mi.) 

III. (A) Agoati capite demmuti. Gaius, m. '17. 
(P) Agnatae '19. 
('y) Agnatl sequentes ••• .•• '18. 
(3) Llben in adoptlvA familiA •••••• 3'. 
(.) Cognati .•..•. 30. 
(B.P. utrtk ~ornaJ; wi ~",Uahs cau.ra.) 

(L~ On the Inhtrilan&u of Fr«dmen anti Fr«dwomen. 

The subject of inheritances of freedmen and freedwomen, except from 
1m antlquanan VIew, is of no great Interest: but for those who ~l"Ish to pur­
sue It we subjOin the followmg analysIS of the cases trrated of by GalUS 
and Ulplm: 

I. When a freedman died leaving his patron, or a male descendlUlt l of 
his patron, survivmg hun : 

(Al by the Laws of the Twelve Tables, a nnu /urIS or smptus Iurts bad 
precedence of the patron: 

(fJ) by the Pnetonan Edict, no lUlU /ur~s except an actual descendant, 
not speCially wSlnhented, had thIS pnonty; but It W1llo not 1000t by emancI­
pation or adoption: whilst as against II scnptus /urIS, not belDg a descend­
ant, or as against one who was a IUUS lures merely by operation of the Civil 
law, the patron could claim half: 

h) by the Lex Papia Poppaea even actual descendants, jf less than three 
in number, and If the freedman died worth 100.000 sesterces, did not bar 
the patron'& claim, but he took a pars 'limits WIth them. In other respects 
the Pnetonan rules were left standing. GalUS, 1Il. 39-"'J, "5; Ulp1l1D, 
XXIX. I, ... 

II. When a freedwoman died leaving her patron, or a male descendlUlt 1 
of her patron, SUrVlvmg her: 

(A> by the Laws of the Twelve Tables the patron excluded the descend­
ants of the freedwoman : 

(fJ) the Fnetor left the law as he fonnd it: 
(or) by the Lex Papia Poppaea the patron's right was restricted to aptws 

vin/u. GalUS, m. 43-.. 5; Ulplan, XXIX. I, of. 

I Sc:. • descendant traCIDg thlo"lh a line of mala. 
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III. When a fleedman dum Jeavmg a daughter of hIS patron, 01' 

other female descendant', survlvmg hun· 
(A) by the Laws of the Twelve Tables this daughter had the same 

claims as the &on ofthe patron: 
(fl) the Pr.letor ignored her c1:u ms : 
h) the Lex Papla Popp."\ea allowed her to rank as a son, If she had three 

chIldren. Galus, 1\1. 46, Ulplan, XXIX. 5. 
IV. When a fleedwoman dIed leavmg a daughter of her patron, or other 

female descendant I, ~urvlvmg her: 
(A) by the Law~ of the Twelve Tables this daughter bad the same claima 

as a son of the patron : 
(,6) the Pr.etor tgnored her elallns: 
\oy) the Lex Papta Poppaea allowed her to rank as a son if she had three 

chtldren and the freedwoman l~ than four; hut If the freedwoman had 
four chtldren and made a testament m theIr favour, the Jilla patro,,, had 
no clann; If the freedwoman dIed mtestate, the Ji!ta patr()111 claImed a pars 
fllrliu If the freedwoman made a t~tament and dl~lDhellted her chtldren, 
a mOIety went to thejill4 patrolll. Galu&, III 4i. 

V. When a freedman dIed leaving his patroness, or a male desc:eu.dant I 
of hIS patroness, sUlvlvlng hnn: 

(A) hy the Laws of the Twelve Tables the rights of a patroness were the 
same as those of a patron, but her descendants had no nghtli. 

(,6) The Prztor admItted the descendants to the nghts of the patroness 
her.elf, under the tItle of .. Bonorum possessIO unde !.then patronl patro­
naeque et parentes c:orutn." See App. (K). 

hI By the Lex Papla Poppaea, If the patron~ had three chIldren and 
was f,eeborn, she had the full rIghts granted to the patron by the aame Lex ; 
and If she had two chIldren, bemg herself freeborn, or had three chIldren, 
belDg herself a freedwoman, she was entitled to the nghts conferred on 
patrons by the EdIct. GatUS, lIL 49.50; Ulplan, XXIX. 6, 7. 

VI. When a freedwoman died le.1vtng her patroness, or a male 
descendant l of her patroness, SUrvlVlDg her: 

(A) by the Laws of the Twelve Tables the rights of a patroDelS were 
the same as those of a patron: 

(fJ) the Pnetor admItted her descendants to the aame rights : 
h) the Lex Papia Poppaea adopted the Clvtl and Pnetonan nIles, unless 

the freedwoman dIed testate, lD which case the patroness With c:lu1dren had 
the rIghts ofa patron under the EdIct. GatUS, Ill. 51,52. 

VII. When a freedman died leaving a daughter of his patroness or 
other female descendant I, SUrvlVmg him: 

(A) by the Laws of the Twelve Tables such daughter bad no rights: 
(,6) but under the Prztortan Edict she was admItted: 
h) by the Lex Papia Poppaea she was again excluded, unless she had a 

child. Gaius, w. 53. 
VIn. When a freedwoman died leaving a daughter of her patroness 

or other female descendant l surviving her: 
(A) by the Laws of the Twelve Tables such daughter bad no right: 

I Sc. • desceDdlmt traciDl tItJouch • !me or aula. 
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(fl) but under the PraetorllUl edIct she was admItted: 

('y) by the Lex Papill. Poppaea she was ag:un excluded, unless she bad a 
child. lialus, UI. 53. 

It will be observed that the rights of thertron over a Roman citizen 
freedman are tl11llSllUtted, If trIID~mltted at a to hIS descendants and not 
to the heIrs appomted In hIS testament. GalUS, III. 48, 58. 

The mhelltance of a Lattn un the contrary belonged m II1l cases to the 
patron and hIS appomted hCU". GaluS, Ill. 58. 

(M). On the C/assjfoation of Obligations. 

O>'lIgnttons according to the ROIllllD law are dIVIded into (Al Natural 
and (U) Clvli. 

A. Natural obligations again are divided into (a) those whIch the civil 
IllW absolutely reprobates (see Wamkoentg'~ COlllmmlana, Vol. II. p. 158). 
and (b) those on which an achon cannot be lounded, but which can be 
~ as an exception or ground of defence: nutis ptMl4. 

B. Civil obligations are also subdIvided mto (al civil obligations in the 
strictest sense, I. e. obligations furnIshed with an action by the CIVIl law, 
fIl) praetonan obl",oatlons, whIch are enforced by an action granted through 
the later legtslatwD of the Praetor's edict. 

(a). Of theae ciVIl obligations in the strictest sense there are two sub­
diVISIOns, viz. (I) those whtch are altogether unconnected With the pu 
pm,u", and based on the Civil law only, /qIIJ1U ~onsllhlJlu: (II) th~ 
recogDlzed by the jlU zmI,um, and rec.e1ved IIlto and fumilbed with an 
actIon by the CIVIl law, Jun mill, ~tlfllprolNlJlII. 

Under (I) we may c1ass&fy (I) obligatIons springing from contracts #rim 
junt, wluch were actIonable because entered Into WIth special forms wluch 
the ciVIl law prescnbed: (2) obhgabons by delict: (3) what were called 
tJ6I'gal,ones ex vanis calUarJIm jiguns, arismg chtefty from quasi·contracts 
or qua~l.c:\ehct., but not entirely confined to these. 

Under (II) we may n.nge (I) contracts of the kinds styled real and con­
sensual: (2) two descriptions of pact (see A. b. above), of which the law 
took cognizance in later bmes, VIZ. Pacla adj«1a and Pac/Q /qfiIutuI, an 
explanation of which wlil be foUDd below. 

A real contract is one wherein execution by either party is a ground for 
compelbng executIon by the other: a conseru.ual contract, one wluch binds 
both partlcs unmecilateiy upon their settlement of the terms. 

(fl). The praetorian obligations were chiefly those eaDed ~ 
flm'nllll, I.e. a promise to pay a debt of our own already exISting accordmg 
to natural law, but DOt enforceable by action, or to pay a debt, legal or 
moral, of another person; for the exactIon of whIch, after the promIse bad 
passed, the Praetor in his edtct furnIShed an action: and pnucarnnn, a 
grant of the use of a thing dunng the pleasure of the grantor, who again 
could only recover po!oSe5SlOIl by means of a remedy (the UfllltItdu,n tie 
prtctzriD) provided bY the edlCL 

See Pothier ",. OlJligallmu. translated by Evans, Vol U. po .f06, and 
App. XViU. 

Dismming these Praetorian obliptiOlls, we will briefly indicate the 
1peCle5 mdudcd under the cenera Dumbered L and 11. above.-

G. 19 
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Contrncts strictI juris (I. J, above) wete either ,,"Wor likmIi the 
1'n-601 being the Stipulations so fully de!>cnbed by Galus (ilL 92-127); the 
lun-a! being the """,IIfa, dl1rographo~ and S)'lIgraphtU, as to wluch he also 
says enough (III. 128-134) to render further particulars unnecessary here. 

To the!>e ought to be added. narlff', a contract solemruzed jJtr aD d 
''''ram; of whIch little mention is made by Gaius, Its employment bemg 
In hiS day almost a thing of the post. 

The oblIgations from dehet (I. 2, above) were fourfold, lIS Gaius tells us 
(III. 182-US), IU'ISIIIg eIther fromlurtum, rapilUZ, dam_", j".JUnI.tkJu"" 
or "'lurio 

As to the varia~ (ousont'" jigura~ (1. 3, above), GIIIUS says but little, 
and that httle mdlrectly and Inferenllally (~.(. In III. 91). We statedahove 
that these Ji/(Uru mcluded two Important blanches, quasl·contr:LC:ts and 
quasi.dehcts: of the former SUbdlvl.lOn we m:ty bring forward especially the 
instances of N~got">n1711 ,t;esllo, bu~mess tlan.acted for a man Wlthout Ius 
knowledge or con~ent, whereby a Jurnl rel:ttlon anses, whIch IS described In 
detml by Mackeldcy m hI!. Sys/~lIIa JUrlS Roma7ll, §§ .. 60-462; and so/ul'fJ 
rnddJltI, touched upon by Galus shghtly, but as to which Macke1dey also 
gtves full informatIOn In §§ 468-470; and lastly, commun", "zeuims acom· 
muruty of mterest cast upon two or more perwns WIthout agreement of their 
own, for wluch we shall a.gam refer the reader to Mackeldey, §§ 464-467. 

The 'lU4n·.tldzels were chiefly InJunous acts of slaves or descendants for 
whIch the mllSter or ascendant was hound to make reparatIon, some of whIch 
are named by Ju,tmmn m brsl. IV. ~, I and 2; the act of a Jlth 'lui 
'uem sua'" laat (Gat. IV. 52) is another mst:mce. A further example IS 
that of a man who has left an obstacle on a hl;:h way, or kept !tOme tiling 
suspended over one, which by provmg a nut.ance to or by falling on a 
passer.by or hiS property works rum daln:tgc. 

The otber Ji,l{urtU weI e obhgnhons an~mg from the contmcts of our sons, 
slaves, and agents, remedied by the actions uI quod JUSSI/ (IV. 70), aD'­
(ItOrza and instltor'lo (IV. 71), triJ"tona (IV. 72), tk Ful", d tU ,n "'~M 
'fItrSfJ (IV. 73), or from the dehcts of our wns and slaves or (rom miscluef' 
commItted by our cattle, remedied by the acllons 1U»fa/u and til partjln'll 
(IV. 7S-flo and Just. IlIsl. iv 8 nnd 9).' 

We now need only ~pcclfy the clllef contrncts and pacts giving rise to 
an action whIch fall under Class II. above, and our enumeration of obliga­
tion, I~ completed. 

Real contrncl', then, are mutullm, a lo.'\n where the borrower has not to 
retllrn the IdenllC:t1 thmg lent. but an equlv:tlent: ~orll11,odatltm, a loan 
where the borrower ha' to leturn the Identu::u thmg he has received: tk­
/'Ositum, a loan for the benefit of the knder, or In other words a deposIt 
of a thmg for the sake of custody; With whIch IS classed sapuslrGt"" the 
placmg of a thmg 11\ the hands of some third person ttll Its ownelshlp IS de­
cl(iL'tl by a SUit PlgtlllS, a depOSIt as a pledge: "-1'Pt>tM~a, a pledge Without 
nn actu:tl depOSit but with one Implied. Be!>ldes these there are certllln con­
trnch, which for want of a more speCIfic name are styled InntmUlUZli, and 
by the Roman l:twyels are lanked In four subdIVISIOns, viz., DfJ ,11 da, 
lJo 711 fanas, FaCIO ut du, Ft,CIO IIllaelos; and the first of wluch, though 
callccl mnomlnate, has a name, ptr11mlllllo. 

Consensual contracts are Emptio Vo.-ndilio, LomIio CfJlllhlctio, S«idaI 
and ltlandatum, treated of by Galus (Ill. 135-162), Empll71nuu, or a 1_ 
pelpetual on condition of the regular payment of a rent, and Su~(I#, 
a lease of a .qmllar character, but referrmg only to the butldmg on a pnrll­
cular plot of land, and not affecting the land. and therefore teraunatecl by 
the destructIon of the bUlldmg. 

The contracts descnbed as real or coDSellSllll are IfJfIIIl fiMi, that II 
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to say, theJ"O'u who has to decide cases arisIng out of them mayentertalll 
equitable pleas or answelS. So also are the qUUl·contracts and quasI. 
dehcts. 

Pac/IJ tuIj«IIJ and pfleltJ Iq:i1II1fIJ (see II. 'I above) still remain to be men. 
tioned. The former are agreements attached to IHnuu jiJn contracts, and 
regarded by the law of later tImes as foroung part of the contract, so thnt on 
their breach an action mny be brought. Ex.\unples are an agreement thnt 
on the purchaser sellmg agam what he has bought, the vendor shall have 
a nght of pre-emption, &c. &c. (see Mackeldey, § 4'9). Ptzc/IJ /qI/lmlJ ale 
of vanous kinds, but the chief are the pU/tlll' d4naIionit and that tie ("'Ie 
ctmS/ullnuia. These again are too mmute In theIr nature to be dIscussed m 
an elementary treatISe, and we refer the reader desuous of mformatton to 
Mackeldey,lI§ "'0-4,8. 

(N). On the .Dtmnf'iri, Cmlum'IJiri, Le:G Pinaria, .La AeJuiia, 
Leges Julzae. 

A. The D«nmnri .d/llilnu jutlieIJ""it. 
From the time of the XII Tables d«mroliri seem always to have existed 

in the Roman state, a fact which is mdlcated by Ltvy (III. 55) in the words 
he quotes from a law of the COnsUlshIp of Valerius and HOrabus: "ut qui 
tnbuDls plebls aedlhbus judlC\bus tl«nmnns nocutsset, ejus caput Jovi 
&ac:r1lII1 esset, fanuha ad aedem Cerens Llberi Ltberaeque venum Iret." 
Ltvy further tells U'I that the DecemVlri, so called by preemmence, by 
whom the XII Tables were drawn up, themselves exercised judICIal func­
bons "smguh deamo quoque die," (III. 33). When the consular goveln­
ment was re-estabhshed a court of d«tm'lllri was strll kept m eXIstence, 
and, accordIng to Hefner, had the cognIZance of almost all SUIts up to the 
date of the Institution of the Praetor's office (B.C. 367). Unttl tluit event 
Hefrter also holds thnt there was no giving of aptia, except in cases where 
the law speaally proVIded for SUIts beIDg conducted fin' JUiIKir postuJa­
Iitmnn: groundIDg hts opmion on Tab. L I. 7: "NI pagant, in comlllO lIut 
in foro ante mertdiem mUSlIm COn)lclto, quom perorant ambo praesentes 
post mendiem praesenti slittem addlcltO:" so that the ti«",l'IIlri had what lD 
later bmes was styled Ctlgm/lo atT'lMlrlillUU1a lD all aacramentary cases. 

B. The La PiIltlri4. 
This la, CDaCted about B.C. 350, effected a great change in the functions 

of the d«tm'IJlri. A large number of actIOns hnd already been withdrawn 
from their cognizaDce, and transferred to thllt of the Praetor; and possIbly 
because this magtstrate was now overburdened with bustness, the Lex Pmaria 
empowered 1u.m to appoint aJIIIIa from the number of the dtctm'lllrt, such 
JIMkz not receiving a general but a special commiSSIOn, that is, one confined 
to the particular case entrusted to ham. There is mdeed a passage from 
Pomponius in the Dip (D. I. 'I. 'I. '9) which seems to refer the instttutlon 
of dtct1mliri to the same penod as thnt of the ptJtuwrnri fIUlrll"" &c., the 
words being, "deinde quum esset neeessa.rius magtstratus qUI hastae prae­
esset, Deeemviri litibus juchcandlS sunt Constltuti. Eodem tempore et 
quatuorviri etc." But as we know from Livy that the ofIice exISted pre­
WlUSly, we must admit that the stnct meaning of ctmStdrdi should not be 
pressed, but that we ought rather to understand that some new function 
was conferred on the ti«tm'IIln; and luula wtll then be interpreted as 
the sacramentary ac:boos for wluch the Lex Pinaria authorized the Praetor 
to call in the d«mwin as JutiK~s. This explanation may, howewer, 
DeeeIoWtate our p1acmg the Lex Pmaria in the,ear ao8 •• c. instead of 
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350 B. c •• because Pomponius says the fJNIIhIIn ",ri were instituted at the 
same tune as the /nu"rtlln capllaln. and the date of theIr IDshtubon is 
B C. ;!oS; but. on the one hand. we are not bound to consIder that Pompo­
nlus IS accurate to a few years in his very sketchy account; and, on the 
other. even If he be., there i!. no very vahd reason for the commonly-received 
opmlon that B.C. 350 IS the date of the Lex Pmana. 

C. Tile La AdndUJ. Gaius says that by this law and tbe two Julian 
laws the Iq:u actlOlres were abolished. save in two cases, VIZ. achons refernng 
to damnum in/«lum and actIons tned before the Cm/II"""". Those who 
wish to know exactly how much was effected b;r the La Athha and the 
Leges '/uI1tJe respectively. should consult Heiner 5 06serualunu (I" Gmus IV. 
pp. I!-.P. a ponlon of hIS work too long for transcnptlon here. The 
results he arrives at are these: the La Aeinttlll may be dIVIded into two 
prinCIpal clauses; I st that the cmlumfllri should judge in all sacramentary 
cases of a pnvate nature, save only that the cognizance of questiona touching 
hberty of cltlzensillp should be left to the rUcmrtlln stllllhi jUlhctJlrtlu', ~nd 
that all other causes which had previously been sued out jItr pu/ras tJrlnJriw 
pt1stulalumntl or jItr c(lndll.h_ should thenc:efonh be matters of /tIt'MU/Q. 
the Praetor haVIng the JurisdIctIon thereof and appomtmg a ,1Uia, who 
must glve a deCISIon wlthm eighteen months from his appointment. 

D. Tile Cmlumrliri. This college consisted of lOS members, threefrom 
each of the thiny-five tribes'. and CIcero "ves a lISt. the concludmg words 
of which imply that it IS not an exhaustive one. of thell' functions: "jac­
tare se in caUSIS centumnrahbus, m qUlbus usucaplonum, tuteJarum, genti. 
btatum. agnatlonum, alluvionum. Cll'ClJmluvionum, nexOMlm, manapioram, 
panetum, llimmum, stllbcldlonun. testamentonlJD, caeteranuDque rerum 
UUlumerabwum jura versentar. (.De OrtJI. I. 38.) 

E. 1M UgD 7u1i1u. In the reign of Augustus important chanJ!es in 
the constltlltlon of the cenlamYlral courts took place. The d«nmtin siIw6us 
jllliutJlUlu had still some slight ongmal and independent junschction left to 
them, bat the Juhan laws gave them a new functIon. that of presidents of 
the court of the cmtu",.",n. an office previously held by ex-qaaestors. The 
number of the cmlu"",," eIther at the same time or soon afterwas inc:reased 
to 180, and they were diVIded into two or four tnbunals, (some thmk more,) 
wluch in some cases sat separately. although in others of more IIDponance 
the whole body acted together as judges. Whether much alteration was 
made by the Julian laws m their cogmzance is a dISputed point: some junsts 
hue held "'at they could DO longer deal WIth actunus rn ,,_. whIch thence­
foob were all jItr .fiwmJliom, others have denied this statement; but there IS 
very httle evidence either way. 

F. ne F_ D/ Prwm in tJ Cmlullfflira/ C_. The plaintifl'first 
made applicatIon to the Praetor U rbanus or Peregnnus'. (haVIDg preVIously 
given notice to his adversary of his intention to do so.) for leave to proceed 
before the cDllumflln. If leave were granted. formalIties sunllar to those 
descnbcd by Gaius in IV. 16 were gone through. sponsitmes, however, for­
feitable to the opposmg party. talung the place of the old Stln"tJIIUrIJa, 
forfeitable to the state. The d«mrrnri then convened the cmlulllfliri, or 
those divisions of them who had to deCIde on the question, according to the 
nature of the case. The rest of the process presented no pecabar featnres. 

I See Cic. .... C<I«ItU. 33:,"~ 

"9 • See r ..... sub YUh. 
• Helrter maiDtaIDs that ...,..uc.­c:oalcllD _ cases be .-de 10 iIac Pr.. 

tor P_p1IUIS. See ON. P. 50 
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(0). On the Procteth'ngs in a Roman Civil .Amon. 

In the Plesent note it is proposed to describe the various steps of a 
Roman action at law (rom IlS commencement to Its termination. 

We shall, however. fir;t bnefly nollce the nature and extent oCtbe juris. 
diction of those blgher offiCIals by whom all POints of pleading and techru­
cal prehmlnanes were decided. 

It IS, of course. unnecessary to speak here oC the early history oC Roman 
actiOns. or to examine tbe h"toncal account oC the changes hy which JUns­
diction In civil SUIts wa' supposed to have passed (rom the kmgs (If it ever 
was In theu bands) to the consuls. 

It is suffiCIent to take up the narrative at t!le time wben the Praetors 
were the supreme Judges, invested WIth that twofold legal authonty which 
i~ described by the techmcal terms JurisaKllo and ''''P''tt", (See m. 
181, n ) Two funcllons were compllsed In the JI'r'lsalclio. onc that of wllIIlg 
decrees, the other that of assigning aph (Judlm aalw). 

When therefore the ""gants had made up theIr minds to settle their 
dIsputes by law, tbey were accustomed to appear beCore the Praetor in a 
place specially assigned for tnals. In old limes thiS place was always the 
COIIIIIIlI",I: at a later penod the COflll/IU'" or POi'll'" was re!oerved Cor "uiraa 
1~/6"cn, whilst pnvate suits were tried under cover in tbe Basilica. If the 
Plaetor heard tbe cnu.~ m hi.. supenor IoeIIt oC Jusllt.e, he was said to preside 
pTD /rlDllna/,. IC In hIS ordinary seat, he was said to try tU pUJllol. 

The apphcatlons Cor rebeC at hiS hands were oC coun.e much more 
unimportant and mCormal at the Slttll1l:' tie plano than at those jtrO/Tl6111lall, 
where all those cases wcre investtgated which reqUired a specaal argument. 
Hence it became custom.uy Cor the Praetor. whenc:ver some velY Import.mt 
bu~iness WIIS brought b.:Core hIm prO tn6l11lalz. to obtain the a.~~tance oC a 
cotlnllllm, the members oC which sat behmd ready to I~truct him when 
dJllicult points oClaw arose In the course of the heanngl. "Often," says 
I'IIIIY·, "have I pleaded, often have I acted as JIItkz. often have I sat In 
the c,,,,nullm. If 

The Praetor's court was closed on certain days. (or, as is well known, 
there were ti~s jastl • .!,,·s nefiu/i and tINs l,,"rclS' I. .. On the {Ol mer days," 
'hlv~ Varra (de Lilt!!. Lal. \'I. 28-30, 53), "the Praetor could dehver his 
opinions WIthout offence. on the ti,es tujas". or close day"!, the Praeto>r was 
forbIdden to utter hi~ solemn injunctions Do. Duo, AtlJlCo " consequently 
on those days no SUIt. could be heard. The business beCore the court was 
dl<tnbuted methodically over the ailS jastl i thus on one day joIlMlallIHW 
only would be taken, on another c"..f"l/wnu, on a third decrees, on a Courth 
manumlsslons, and so on, an arrangement pe Cectly Camlh:u to the practlSJDg 
En~hsh lawyer. who takes care to proVIde hlmselC with the cause lISts and 
pu bhc notices of the courts he has to attend I. 

From thIS short notice of the supenor courts and their characteristics we 
proceed to descnbe the actual method In which SUits were conducted. 

I See Plantu., P_/l,.. III 6 12. 
.. en", nume quaeso ID CQlDIUO c.tote ob­
Ylaln ,. 

• Hellte MUbaI'. allu ...... , 
Sed~:lA III .110 tu beel h'lbunali 
Et e curub Jura ceQ""',, rodd' •• 

£)/~ XI CjI. 

• Ct. c.c. til 0",,,", L 37. Tbo 

I"W"\Oft ~ prcmDCes were .. m.tarly •• 
• hled by a body or Jur........wts called 
....,.. ........ cf D I .... 

• £)111 I 00. • see note 011 Gaiu .. II 279 
• The PlaciD.., be \I Ilotlced, .. oed hi 

10 on Circuits. foT' the dC"p:ltc..h or b..."".nC' ... , 
In cerLl'1l 'IpeC,fied placeo. hente F",.", 
CUuJu, C-'rt. D,,_Iu, &c:.. 

Digitized by Google 



454 

Before resorting to law It was uual to endeavour to bnng about an amica­
ble settlement of the matters of difference by means of the mterrentlon of 
fnends. If their efforts were un:1VIuhng, the dispute was referred to Court, 
and the first ~tep in the SUit was the process termed I" JUS fltKa/",. In old 
limes thiS I"Jlu fltKat", was of a velY pnmlttve character. The platnlil' 
on meetmg the defendant bade him follow him mto court; should the de­
fendant refu~e or delay to obey the mandate. the plamttff called on the 
bystandels to bear witness to what he was domg, touchmg them on the earl 
11.& he did so, after which he could drag hiS opponent off to court In any 
way he pleased. In course of time thiS rough and ready form of summons 
was got lid of, and at length the method of direct appitcatton to the Prae­
tor was adopted, by whom a fine was Imposed m case hiS order for appear­
ance was dlwbeyed. The defend:mt, If he obeyed the summons and made 
his appearance, was able to obtam an mtenm dl.charge, either by procurmg 
some one to become surety for his further appearances, or by entenng mto 
what was called a transactw, that is, a settlement of all matters lD dISpute. 
Should neuher of these courses have been adopted, on the defendant 
announcmg hIS mtentlOn to fight the case the next step in the busmess was 
the edlllo ad",,,u. This moved from the plambff, and was lD effect the 
actual commencement of the case Itself. By It the defendant was formally 
challenged, and upon it he might, or rather was obhged, etther to accept 
service, or to ask for a short delay m order to conSider as to the propnety of 
accepung. The plaintiff, however, might If he pleased declare hIS aim and 
object to the defendant at the hme when the fltKatw ,,, l"s was ISSued~, or 
after It~ Issue he might informally and out of court state hIS demand to hIS 
opponent, or tell him the form of action he tnt ended to adopt 4. Which­
ever mode he did adopt, the result was that the presldlOg magi~rate and 
the defendant learned from the platntlff that he lDtended to "postulate~," 
I. e. make a formal demand of a formula. 

No particular phraseol~ or fOl mal language 11'115 imposed upon the 
plalOliff 10 the pubhcauon of the ttI,IIO. 

As the selecllon of the particular fonn of action was entirely in the 
pl:unttff's power, he was permitted to vary the form at any time before the 
final settlement of the pleadmgs (that 18, between the actlonlS tt1,I,o and 
the dttiuct", ." JUdiCIUm), for "«lua acl", sjJectnll f"turtle "'IS Jnumstrat" 
says the Codee• 

Of course such chsnges on the plaintiff's part were met on the defend­
ant's Side by apphcauons for delay, and the costs consequent upon the.c 
delays were thrown upon the r.1:unUff. Somehmes the form of acuon prayed 
for was madmlSSlble lD ltse!, sometimes the mode 10 which It was pre· 
sented to the court was objectionable: in either of these events the Praetor 
refused to allow it, and whether thIS refusal wele Immediately upon the 
actlOIllS tt1,ito or at a later penod, the Praetor was not bound to declare 
such refusal hy a ti«rdllm, but could If he chose Simply pay no attention to 
the applIcatiOn. Hence, dunng the r~me of the ltgls acitones, the Impor­
tance of stnct and precISe comphance With the rules of pleadmg, for the 
I.onsequence of ill-drawn or badly-worded pleadmg on the part of the 
plamtlff was faillU'e, or, to use the technical phraseology, callSS etuklmJ. 

I See Horace, SaL L ~ 74, aDd Piau-
tus, CJl1"'eNiUl. V L 2~ 

, See 1> 2 IS 

• See Plautus, Pn7. 4 9 1-,0. 
• 1·echn.cally called dnorutnlJtil, D. S-

o. 7. and D 5 3 20 II 
, The trrm ;o.t"l .. t.~ embraced all at>­

phcauun. for formulae to the Praetor 11 

frequently happeaed that the deilYel'Y 01 
the formulae depended upon lone 8..,.'. 
ments '111 whIch Ih. alill and knowle.ige 
in p1eadtne of the advocates were fulll' 
called tnto play Theoe arcument< ah.'a)·, 
look place In the supenor court, III jllu. 
and ;,.. t.,6Jt"", .. 

Ic'all-
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On 1M Pro(~tdingt in a Roman Civil AdUm. 4SS 

During the fOlmul:uy pellod there was not so much risk of this mIShap. 
for the Proetor hlm,elf used then to mark the verbal mIstakes and errors m 
the plamtdrs ,,,Ieul,o, and neuher was the Issue of fact fixed, nor the case 
sent for tnal to the }lI(i,'x, till the formula ,,'as properly drawn. Thus time 
amI 0PPOI tumty were given hy the COUI t for the correction of all technical 
oml<;Slons and ml~take, before tnal. Still the plluntlff. even under the for­
mul.uy procedure I, mcuned the danger we are speakmg of, for the lIlal 
bemg at hiS mk and penl, If It tUI ned out eventually that the formula 
adopted did not tit m With hiS cause of nellon, he failed In Ius swt, although 
the shape of the acllon had been ~ettled by the Proetor. 

It IS clear then that up to thiS stnge the chief, If not the only active part 
in the proceedmgs was played by the plamuff, and that whilst It was open 
to the defendant to toke advantage of all hiS opponent's mistakes, he lnmself 
was callcd upon to do nothmg, so far as Ius dc:fence was concemed, before 
the 'fI(Jd,mOftIltIlJ was settled. 

These prehmmanes therefore being completed, the plaintiff's next step 
was vadarl "III", that IS, In IL palhcular and set fOim of words to play that 
the dcfendant might find suret,C'\ to give ball for hiS appearance In court 
on a fixed day, gC'lerally the day after that followmg thc appbcatlon. That 
tlus form taxed lafl,.'C1 y the skill and care of the JurlloCOnsults of thc day IS 
eVJ(\enced by Cicero's words': .. C:esa.r asserts that there IS not one man 
out of the whole mass before him who can frame a vatirnlOmu",." The 
form lI'Ielf IS lo.t l , we may, hO\vever, surml&e somethmg of Its natule from 
a pDSSlLge m the oration Pro Qlllndio. It !leems clear that m the oldmary 
Ylad,nlOlllUm were fi"ed the day and placet when and where thc parties 
were to appear befOie the Praetor m order to have the formula dra"n 
upi, whd~t m case. where the tnal w~ to take place out of Rome the 
name of the magistrate m the proVInces who was to give the formula was 
inserted, and on the contrary where a defcndant who wns hVlng In the 
proVInces claimed a right of tnal before a Roman tnhunal there was a state· 
ment of the name of the magIStrate III Rome by whom the formula was to 
be drawn up. 

VarJOI15 other technicalities attached to the 'tIad',,",III4. Two or tblee 
only need be &peclfied. In the first place, as we have seen, batl mIght be 
exacted when a man entered mto a vad,momu",: but It might also be entered 
mto wlthont any bailor surety, and then It was termed P'IT"''': ag:un the 
defendant mIght be called lipon to swear to the faithful dISCharge of hIS 
pi omlo,c, or "«lIpe,.alor~s mIght be named With authonty to condemn the 
defendant m costs to the full amount of hIS vad,molllum In case of non­
appearance'. If the defendant answered to hiS bad he was SIlId wtUnlolUum 
mtt!1"( j If he forfeited hIS recogmzances, flaallllO"lUlII tksn'n'e; If the day of 
appemance were put off, vad,monrum d.ffwre was the technical phra&e1• 
The consequences that ensued after the entry mto a vad',,",IIU1'" were 
n~ follows: whele the two partIes appeared lD person upon the day 
fixl"<i, the object of the 1J(J,UmOlllUm bemg thus secured, the vatilmollu"" 
Ihdf was at an end, and the proceedmgs went on m the regular way which 
WIll Plesently be descnbed: If. however, ODe or the other of them faded 

1 Thus C.cero, "lla jus CIVIle habemus 
con5ururum ur causa caddtlsqUJ non quen ... 
admodum oportet egcllt" /)~ lNt",,· 
t,t1"~t U 19 See al=ao QUlDt but 0, 111. 
66<) 

I Ad Q.,,,I Fral II IS 
J Unle~ the hne'tlD the C"nwiUJ, I 3 S, 

haft pre~rved Il 
• In llIe event o( llIe venue not be.Dlr 

nec:es .. nly &zed by the CllCllDlSWlc:e< or 
llIe Col .. 

• e.c ~ QII_t 7, .jIu//iIll"" and 
Ga".5, IV .14 

• Ga.u .. IV ISS The Praetor's edICt 
ma·le lpeual proVlSl"" (or all 111_ 03", 

7 So luvenal, :. .. ,. 111 2130 "duiCrt 
vadimony Pl.lCtor" 
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to appear when the PI aetor duected theIr case to be called on (crllnnt), 
the result, In c:ao;e the pl:untlff made default, was that he lost hIS case. 
(causa cadelNzt), but the Judgment was not final and m bar of all further 
proceedIngs In case the dcfen,lnnt mnde df'fault, hIS mm",_u", wa'l 
SlUd to be dtswl""" and the pl:untllf was a\lthonzed to sue hIm or hIS ball 
(whIch he pl~) ex Slll"lalu, for the amount stated an the wclimomal 
formula. 

Another means of secunng attendance in court was a sjJ0nsi4, entered 
into by the palllCS themltelves without the mterventlon o( sureties; and 
then on default of appearance a RllSSI') III posst:Ssl<Jncnl was granted. ThIS 
was gIven by the Praetor'~ e(hct, IUld enabled the plamuff to be put In 
possessIon of the defendant's goods I. 

Such was the process by whIch care was taken on the one hand to 
prevent fnvolous and vexatious actIons, and on the other to bnng the 
partIes to Jomder of ~ue, or to that stage where a formula could be 
granted. }o'or thIS p.I""POse the forms were these.-The Praetor having 
taken hIS seat 10 court, ordered the hst of all the actions that had been 
entered and demanded two days back to be gone through, and the parbes 
to them to be called mto court. HIS object 10 domg thl~ was to dIspose of 
the vad'/Roma and to fix the dIfferent JUdzaa. The case, therefore, bemg 
caUed on, SUppOSIng both pal ties were ready, the defendant, m reply to the 
CItation, $Il1d, .. Where art thou who hast put me to my baIl? where art thou 
who h8!J: CIted me? see here I am ready to meet thee; do thou on thr SIde 
be ready to meet me." The plamtlff to thl~ repherl, .. Hele I am:' then 
the defendant said, .. What 5.'1yest thou)" The plaIntiff rejoined, II I say 
that the goods whIch thou posses'ICSt are mme and that thou showdest 
make transfer of them to me." ThIS colloquy beIng ended, the next step 
was for the plalDtlff to make hl~ f'OSI"lallo to the Praetor for a formHla and 
apula. These the Praetor could refuse, in some cases at once, mothers 
upon cause shown. Supposmg he aso;ented to the jJoSlulahll, he granted a 
formula, but fi~t heald both parties upon the apphcatlon. At thIS stage 
the defendant Wlllt allowed either to argue that thele was no cause of action, 
or to urge the msertlon of some partll.ular plea; the plamtlff on the other 
hand was entitled to ask for a "ulu;,,,,,, purutll, that IS, a Simple ISSUe With· 
out any spectnl plea, or to pre~ for a rephcntlon to bUch plea as was granted, 
and to thIS the defendant might rebut (lnpllCart) and the plamtlfl' sur· rebut 
(patln,pI,Cart), and so on. These pl'ebmmary arguments took place jWtI 
trWllnail, the techmcal term for·them bemg (ONtl/1I11' JIIi/zen l • On their 
conclu~lon the formula was settled, and the post,,!allo JNJZCU having been 
made, the fin:ll act followed by which an end was put to the pleadings. tbe 
issue of fact be.ng drawn and ~ent ID the formula to the)JIm or to rtnIpt­
rnlorn. 1£ the Issue had proved to be one of law, the matter would baft 
never gone to al'uI,'x at all, but have been settled in)JIrt by the Praetor. 
The fOlmula Itself and Its component parts are so fully and clearly descnbed 
In the text of G:lIUS that It IS needless to do more than refer to that for 
explanahon of them~. 

We have now arrived at the period of the proceedings when the parties 
were ID a position to have the real question between them settled; that IS to 
say, when they were before a Jllde~ wbose buslDess It was to try the POlDt 

I This ",UIIt} '" jtJ.rs,",tII"", was 
~ted a~:unSI olny one who wa .. 10 bbme 
lur preventing :a. &Ult (rom gomg 011 rCl;u­
L'1rly I '" consequen~ wei e 53 -.c"~re 1D 
lht:.r effect uoon the defendant', prupulY 
and charaaer thO'\l Ch elQ dcnoullI ..... J m 
OUOIII IaDIlIIoIgC 'he bard.lup of j;r,lIlUDI 

• I~ 10 co .... of Quiocbus See p,.. 
QIIIII(/ 8,-.9- aud 27 

I See CIC OraltwitU P"rlr_, • • s. 
U A nle JudlcmDl, de om.utuendo lpiG judi. 
CIO "",let es.e CODleDbO;· aDd Cac.: '" I .... 
u.19 

• IV.» 
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On Ihe PIWeetiings in " Roman Citl;l Adion. 457 

remitted to him in the formula I. A few words, then, upon the nature and 
extent of the Junsdlctlon of the]llliu Will not be out of place. The JuJa 
\\":b a pnvate person, not a tnuned lawyer'; hiS PO'lllon With reference to 
the parties was a combination of arbltlator and Juryman; arbitrator, be­
c:\Woe he was entrusted With what m effect was the settlement o( the matter 
in dispute between the parties; Juryman, because hiS &eLton was confined 
Simply to announcmg hl~ decision. If he had been able to complete the 
inqUiry by gavmg a decwve Judgtnent and en(orang it hunself, hIS powers 
would have been very simtlar to those of an EngllSb county court J~ 
They were, however, more lllDlted. Yet, though he was bound by the 
terms o( the formula to try the question of fact, he was not so completely 
confined to it as to be unable to examme and deCide upon such matters of 
law as were mCldentally connected therewith. To protect hIm against the 
chance of mIStakes in law he was allowed to cllUm and rece.ve the adVIce 
of the Praetor or Praeses l • and m later times, If not m the days of Clcelo, 
he was also able to obtain advice from a CtmsUrulll who sat on bencbrs 
near hIm·. And, further, hIS deClSlOns upon lepl points were subject to 
the control and review of the Praetor, who might annul the sentence, and 
either refuse to execute it or, If necessary, send It (or a further hearing. 

In the tnalltself hIS authonty was btl Ictly confined to the facts specially 
laid before ham; m other words, he had no power to travel out of the record 
nnd decide upon collateral matters of (act, at least m actiOns slrlch )U"s, 
for be wa~ able to add pleas m equitable aebons (adlo"a IHllUUjiJa). The 
IlItmllO and the Ctmdm,,,fJIiIJ were his guldmg bghts; from them he learned 
the reJtl nature of the mquiry, and by them he was stnctly limited. From 
the one he knew what the pIaintlft" was to estnbllSb; by mellllS of the other 
he was at little or no difficulty m makmg hIS deCIblon'. 

The cause then was cnlled on, and the parties were summoned into 
court, In JUdICIIIIII. On th.:-ir appearance, the oath of ca/UIIIlIIa was ac\­
mllli&tered to them', and when It had been taken, the advocates (patrolll) 
wele expected to open the cases ofthelr clients. This they did With a velY 
sholt outlme of the facts. After thts bnef narrative, called c-.rae col/eclwf, 

1 The matter wa~ now III jwll~;'. as 
opposed 10 the P~VIOUS enqulnes, which 
'Were ,n J"". -\\ ere It neceltlary to try 
to find co~pondm" Enllh>h te ....... one 
:::~~~ a~~~.,.., of "I1lUOpat Sill Pnua 

It IS beyond the ocope of th •• note to 
dwell at full len~h on the Important sub­
ject of Roman Pleadm, There are there· 
{o.. n:my matten wh.ch cannot now be 
.xf.t '.l "'I, "'; IUch al the com.equen~ re­
IU th'>! : 0lIl Ihe Ilbs &",,11.1.""; the no­
'WallOD eKeeled by the 11/11 "",nl .. "" (III. 
'76. 180. aDd D 46 • ~). the plaln,,"'" 
po,...r of IDI ....... "D' 1M Jtn¥ (not Yery 
unlike our OWil common law 11Iterrora­
tones). conf .... on .... d ac\uaowled,menu; 
the oath tendered by the parties each 10 
the other before the Praetor; the /rIm. 
and __ """ «h • ... d the & .. - _11,. 
.tUl • the law term" and IImel or trial 
at Rome and In the Provmcos. aDd other 
matte" or a Slm.llar nolture. ... hlch would 
fill th. PIC •• of a mure ""haust.ve com· 
mentary on the Roman Proced .... tbaa 
&b .. " .. u ...... to be 

• A hot of j ud.ces selected from the 
body of nw6 ... drawa up II)" ada Pr .... • 

tor .... the commencement of h.. year 01 
office, and entered ID hiS AU"", From 
th .. hot the IUlpnlo made th •• r OW" .. I,e­
bon (cf I"" CI_/I •• 4]) Stnedy opeak. 
Ing. the platntlK "omm.ned the jude". but 
the dofendant·. accepwace was _yo 
Uc tI, 0rI&I II 70 

• Th" _nee ... confined entirely 
to queo_ of law. for as 10 mallen of 
£Oct, the j lid ... wa_ 10 rely upon I"s 010 n 
judgment and to deacle "",OUI ",Ihl:'" 
""aenL· D 5 • 190 I. The .mportant 
and YIIrIed work of the JlldIU' IS e",· 
denc:ed by the faet that • book of the 
Dqrll. con ... n.n, upwards of 80 Ia .... IS 
devOled to the jud.cta, D 5 I 

• Aul Gcll N«I All XIV c •• 
• .. Ultra .d quod m JudICIum cleduetuID 

...t ucedere potcstU JucbCll DOlI ~L • 
D.lo 3 ,8 

• IV 1720 176 The puUz him .. lf, Oft 
t.~I"nlr h ...... t. had to swear to do hIS duty 
'.tlh(ully aDd leplly '11 .. be dtd .n a .. t 
form of words, and WIth Ius ..... d OD the 
altar (the pUIII L,,",,,,u) 

I IV. 'S In the Dqrll It 10 Q1\ecl 
__ ullJfttlll. D. $00 17 I. 
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the evidence WM adduced, and at the close of the eVIdence each advocate 
m;¢e a second speech, urging all that could be s:ud in hIS chent's favour 
and commenting on the cVldence that had been brought fonvard. The lime 
OCCUpied by these speeches was not left to the dlscrellon of the advocates, 
but hmlled tn so many c/''P.rydra~l. When the cause had thus been f:urly 
gone through, the la~t stage In the puiICUI", was the sentence. Here the 
Judcx was, as we have mentioned above, stnctly bmlted by the formula, 
and If he travelled out of It, Ilnd either assumed to decide upon what was 
not before him or touched upon collateral matter, he was said /'Itm sua". 
fa&"~I, and was liable to a penally for hl~ mIStake. With the announce­
ment of hiS sentence hIS power and authollty in the SUIt ended. The 
execuhon of the sentence re~ted With the Praetor, but It delay of 30 days 
was allowed between the sentence and Its execution. When that time had 
expired the sentence became what wa~ called a r~s Juduata, and upon It the 
successful pal ty could brmg hIS achon for tWice the amount of money 
awarded by theJNtfex, and could also obtalll a "'USUI ,,, jJossesntmtm unttl 
hu. opponent's property wa. sold to pay the judgment.debt. All thIS part 
ofthe cause was m the hands of the Praetor, whose ,,,,put,,, enabled him 
to dIrect proceedmgs agnmst the party ref~lDg to comply With the decision 
ofaJllda. 

(P~ On the Lrgis Adi" ptr Jut/kis Postulationem. 

The strict nature of the od'D sQtrommh and the serious risk attaching to 
it of 10010g the amount depo~lted by way of sacrnmmtum must have led to 
deVICes for wlthdraw10g the seltlement of htlglous matters from that aCllon 
and gettmg them tned m a le~s stnct form, 10 fact to the mtroduellon of a 
process 10 which eqUItable constluctlons might be permItted. It is hele 
then that we may find the germ of those eqllltable actIOns which, under the 
name of acholus 6o"M .fo/~1, fOlmed so Important and valuable an adJUD(:t 
to the Roman system of procedure. 

That the custom of demandmg a jllda was a very ancient one even in 
Cicero'~ lime we learn from a passage m the d~ OjJinu (III. 10), where he 
speaks of It as "that excellent custom handed down from the practIce of 
our forefathers." 

Vanous well·estabhshed facts show not only the early efforts made to 
mitIgate the severity of the old common-law forms by equttable expedIents, 
but the dIrection that th.lse efforts took, VIZ. the Wlthdlawal of SUlt~ from 
the common·law Judges and from the trammels of common-law forms. 

Hence wo: ml\y reasonably conclude m the first place, that all actions 
whIch mIght by any po.5lblhty be treated eqUitably were allowed to be 
heard by aJlldex or an arlnlw, and next with equal reason mfer, that all 
aellons of stnct law which could be settled m a clearer and safer manner by 
some process not so narrow or so UnsUited to the quesllon at Issue as that 
of the acllo sQtrammi., such as SUItS about boundanes l , about mlunes 
caused by ramfalls and waterflows, all matters requmng technIcal knowle<lge 
and skIlled wItnesses, or, as in the case of the adJo /a",ultu wcum",{,,.., 
careful and detaIled treatlnent, and all actions requIring an l\djustment and 
rateable allotment of claim. or a dIVISIon of damages and mterest lDsteati 
of an assignment of the thIDg Itself, were referred to a Jlld~x, wlthdmwn 
(, om the sacramental proce..s, and handed over to that called Judras jJoStll­
Illizo. See eu:. d~ ugg-. 111. 21, D. 43. 8. 5, D. 39. 3. 24. D. 10. 2. I. 

I Pliny. EJ. 11. II, IV 9, VI ,.. 
I IV ~2. 

• e,c U L~," I 21. D. 4], 8. 5- D. 
39.32. D ,u 2.1. 
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On the terms Formula in jIll co,utjla. dc. 459 

On the terms Formula in jus c01Utjla, Formula in 
fadum comepla, ActIo dlr«la, Actzo In factum. 

At first sight it would seem as though there were a close analogy between 
the Engbsh lawyers' dlSllnctlon of an ISSue of law and an ISSUe of fact, and 
Galus' clBSSlficatlon of f""",,,ae ,n JUs coNtptae and formulae ", faetu", ~o,,· 
aptae; but on nearer InspecbOn, the analogy proves altogether fallacious. 

For when the facts were admitted by both parties to a SUIt, and they 
prayed only for an appbcatlon of the known law to those facts, no formula 
was ISSued at all: the question of law was settled by the Praetor htmSelf, In 
jure, and so the suit termmated. The Praetor only reuutted a case to a J uda 
etther (I) that he might ascertain certain dISputed facts, and then apply to 
them a known law; or (,) that he might SImply ascertam the facts and 
then report his finding, tn which latter case the formula was termed frae­
JUduUlJu, and the decISion was a mere prebminary to further hbgatlon; or 
(3) that he mtght ascertaln the facts, and apply to hIS finding certaID rules 
of equity which the Praetor Judged fatr and fitting, although nelthcr the 
CiVil Law nor the EWct contlWled a regulation exactly appbcable to the 
question in debate. 

For httgatlon falling nnder the first heacifonnulae, common forms •• 
they might be styled, were proVided beforehand, and embo<hed In the 
ubct. Bnt It was e<!Senbal that the Judex should have an IDl1matlon 
Whether the law to be appbed by him should be CIVil or praetollan, and 
thIS for two reasons, viz. because the plaintiff hod ID many eases a chOice 
of remedies, one CIvil and one praelonan, and because the powers of the 
Judex and the pleas he could admit depended on the character of the law 
he was applymg. 

Such mtlmation was conveyed to him by the manner in which the 
formula was worded. SupposIDg the platnllff's claim to be based on some 

. enactment of the CIVIl law, the formula was In general furnished WIth all the 
three parts, called d_stratUl, illlmtlO and ~tmtkmllllho; whilst If It were 
based on some clause of the Edict, the tiemonslrtlho was Included In the 
ullmtlo, the formula begun With a n jJIlrd, and thus appeared to have but 
two partl>, the rnlmtUI and the ~tmtkmnoJIO. 

Hence when the junsts speak of (~tj>l10 "' jus and (~tptio in factum, 
they are not memng to the nahlre of the ISSUe to be !ned, whether of law 
or of fact, but to the nature of the enactment, CIVIl or praetonan, on whIch 
the httgabon turned. 

Tbe action, mdeed, was thrtda or ""/gans, whether its i~ue were one 
of fact or one of law, proVIded only the legal pOint as to the appbc:1blhy 
of which there was a dISpute, or the legal prmCiple to be applied after the 
disputed facts bad been lOvesttgated, was set down ID express terms eIther 
in a la or smatus(onsuihIm or ID the EdIct. And of th_ QCho,,~s tilr«lne 
tltere was a subdIvISion acconhng to the source of the determining legal 
pnnciple. When that pnnclple was contalDed 10 a Iu or smatuscDnSultum, 
the formula of the a(tUI dvlda was In Jus (ONtj>la; when It was contamed 
in a clause of the EdIct, the formula of the act,o d,rtda was m faetu1ll co,,. 
upta. Gatus, IV. 45 su6 jin, 

A Iu IDlgbt have been furnished with an action by the Praetor in addi· 
tlon to the remedy attachmg under the Jus mJt'~, or the Praetor mtght by 
hIS Edict have supplemented the defiCienCies of such a lex, and glanted an 
express action ID cases anslng on these supplementary proVISIOns: and so 
we can understand the statement of Gat us (IV. 47) about the double formulae, 
III faetum as well as ", JUS, £lvcn m certain cases. 
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Th",," we cemdude all ",,!lone mherelifl pra<""e"lings mere ,,,,fleD 00 
a J..nown law were dlr(Cla~' that they would never get beyond the step 
c'llled 111 J"r~" If there were conte,"n'erted fflcts, !e", onl!e dlSp{{{k as tfl 
"d,ethe" lhe law was was appf'eeble fldmineez:{ facio: that, flO the 
conll ary, a formula would be Issued, and proceedangs 111 }utilnO would fol. 
low, If facts were an dispute and eVidence bad to be t:Jken L and then thfl 

~h~~l'~~O~~ettl~nth~ede,:;;r:~~ ~;viI~':;;:.::Z:::' accoeellDg as me las 
But beside<; the tulUJ~s d'rI!cliu and the tul,OIUS pr~/iduinles there was the 

zlzim cbzz memzoned, "Zl. a"lmns t,y tn,,{f by cenaan nzmtabk 
mles which the eet foeey" pro r~ nata and accomang to illS own 
opanlon ofwbat was proper, an cases which fell under no existmg enact· 

;:;;~~~m, m~~! ~~t:~v:~I~ ':!~:;::! {{{{f:;i{{m~~~ n{{fOn{UI~~~~r~: 
thetr behalf were of necessity!''! /tulu",: COIIt'~pttu, for the!r deaslon was in 

w:~~~~~n:~~ta~/,,,,{{;~~lt~:;:';', :~d t~~~:rC:::,~~:'~: :;:~,:, "fl7iX~ 
Of nellones tu)n flUlgnres or III /tulutll there were three kands, their point 

of uDlon bemg: that an all the PraeU,,, had to 'hake, hfte tr, 
modify form"Rb and to flr,ne them a fl{{DlIDOfl flpplh 
euctly as It stood 10 the Edict: 

Th",,,cli three: finds {{{clire 
(I) Actlolles ullles, or actions reseinbling some tlt'tW tiU«la (their name 

being denved from uti, the adve,rb, not from "Ii the verb). The Praetor in 
c""h a{ ",,!lon "flOWed form,'lfl to as 11 ",ere, !eorrowofl, and "pphflP 

a CBS" which w"" oot onhhnally ll,ten,le]'f to hfhft, but which dOloely 
lesembled that for which It had been framed. 

Acci;",us jict,chee Wcrc a pabieular h,llnch tulion{{r filii"" 

(2) Ac/.oIUS cum pnuscriptUJnt; granted where the circumstances out of 
which they sprang constituted a CIVil or praetonan obhhRl1on, but the 
et,mmo{ form"l" pro,ntl{{h we, too h, SCll]i"" so rr",t a pl"intid 
who made use of It would he hable be met by the exceptaon called 
plus ~llllonu. The common formula therefore was cut down to Its proper 
flmltS Y'fl ,he ad,htlon a p,mt,'r'pisil prefixe,? With rre PmilAilr's approval, 
Ai{o{,us, 130. 

(3) AdioltU in factum prtuscripl.s 'VMs,· purelh equitilhle fo" 
remn?y of ',yme wnilg for fl"hlch la,,, kivil praetilniln) alt'" 

gether faIled to make plOvlSion, and for which therefore the Praetor drew 
up a new and SpeCial formula, with an account of the Circumstances of the 
r;""e pn,{f,ed, ilil<2 COmillDmg ItS eerr,I.-m{{{{eru' a "rmedy the k'S'idor'" 
own anventlOn. which was to he apphed 10 case the plamtifl' could esta· 
bhsh hiS case, 

See kelD,,,eills, /1" 6, 1<2, Mad,ddey, 1% himmem's TOfl::t!£ tIet 
AdiOlir mn la hs\,ma"±r, § Ll. 

(R), On the Ellceptisms Rlli Jlldh;rdtU Pbd Irt Judi{ifll1ll 
.Dedllc/(U. 

In 106~ soS delus d,ews tlee' ,,,tten;Ami of his cle",,, to a n1le of 
practace an pleadang, by which It was laid down that an certalD actlous the 
defences of "judgment recovered" and .. matter aheady an Issue" could 

set as of c,rUI se J,nd un,IC1 the lleeneral i""ue, ",hll,t certam other 
actlOllS cofllh only be mme use""of when spe<=lly pleaded. A few 
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words about these two pleas and the rule of prnctlce relwng to them will 
not pel haps be out of place. The plea, techmcally called actptlO n. III 
}ud":,u,,, dtrllldtlt, mf'al1t that the exact questton tn controversy between the 
partIes had already been argued before the l'metor, and had been settled by 
him tn the shape oC a Cormula. That 15 to say, the plalntlfl' on some Cormer 
occasion had raISed the same POlDts, and had called upon the deCendAllt 
to reply to them "' }""t, and evel y step In pleadtng up to the blu 
tontestalrll had been tAken. The other plea. rei JlldlttIJat, meant that 
mlltters had gone even further than tbe IItu tllnies/al'lI. That 15 to &1\ y, 
that the Praetor had dlawn the formula, IlIId sent It down to the;wdu With 
the precise questton of fact for tna1, and that the dec:lMon of the;wdu had 
been gtven. 

Now tbere were three sets of actiODS in which the efl'ect of these defences 
requIred consIderatIon. 

There was, first, a class of actions based on the jmjlWitnn of the Plaetor 
and nnconnected with the stnct rules and techmcalltles of the old Clvtl 
law, and for whtch a tune of bmltattOD was prescnbed coexisteDt WIth tbe 
dl!TIltlon of each pArtIcular Praetor in office. 

Next, there was a class of actIons ansing from obligatioDS and de­
pendent upon the old C1vU law, both by their very nature and from the 
fact that the declaratton or inttnbo was oC a avU law form, i. e. not stand­
ing alone but preceded by a "-'nutrabo. 

Lastly, there was a class of actIons, either real and arising from d.-m,­
rrium, or personal upon the case (III fotlrlm) and mdependent not only oC 
the old slnct avU law, but of allitandmg rules, Clvtl or praetonan. 

In the first of these lets the rule was that the defence of II judgtnent 
recovered," and II matter still in issue," bad to be specWly pleaded. 
There were two reasoDS Cor thl5: firstly, because betng praetonan remedIes 
they were not affected by rules of pleadlDg applicable to tbe old CIVIl law 
actIons; and therefore, as there was nothlDg m stnct law to prevent a 
sccQlJd aetton belDg brought, It was necessary to allow a protectIon to the 
defendants In the shape of a plea: and secondly, because durmg each 
succeedtng Praetor's year of office the nature and subject of the actlODll 
tned by blS predecessor mi.l:ht eastly be forgotten, and therefore a remInder 
in the shape of a spectal plea like the one before DS was absolutely 
necessary. 

In the second let of actions the mIe was that where the same plaintill' 
brought a second actton upon the same facts against the same defendant, the 
defence of " Judgment recovered" or II matter ~tlll lD ISSue" was avatlable as 
part of the defendant's proofs under tbe generallSSUe, and witbolltany spectal 
plea. The reason for this was that masmuch as these were stnct1y legal 
actlODs with Q CIVIl law ",lmluJ, the plamttfl' was rpsll JII1"I, by force of the 
avUlaw itself, barred from attempting any further cIatm. 

In the thIrd c1ass tbere are two sets of actions, one founded on dMni­
,,;um or JIU II. n, the other to a certaln extent founded 011 obbgauon. but 
not of the same kind as m the old avtl lAw personal actioDS; and the rule 
applicable to such actioDS was that in order to avatl himself of bls spcctal 
defence, It was necessary for the defendant to ratSe the point by Ius pfeas. 

It 15 clear that in the actions of the latter kind, 1. e.. persOOal acttons ill 
/«IIIIn, both the reasons wbich have been given above {or requuing special 
pleas In acttons ~ 011 the illrJtruull apply WIth extra force. For tC 
proceedings fonnded on standing rules of a PBrtic:u\ar Praetor's edict were 
not 'PSII}un a har to further proceedings before a new Praetor, sttlliess 
could those proceedings be suCh a bar whtch bad been allowed by the 
former Praetor merely beeaase of his own personal theories of equity, en1Dl­
dated at the time appltcaboD Cor redress was made to htm,:and never CII5t 
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into the form of general rules; and aguln, the details of such matters were 
even more hable to be forgotten than were those of the other kmd. 

Then a~ to those actions spnnglng out of dotmmum, i.e. ruI action~ 
the reason why a special plea of .. Judgment recovered" or .. matter stili 
in Issue" was nec.:ss:uy IS obvlou~ In all the~e actions the plaintiff IS 
malntalnmg a "!;ht agatnst the whole world, and has no parllcular afore­
known person by whom thIS geneml nght can be Impenlled. As then 
he has to meet any and every opponent, so It IS clear a victory over thIS or 
that person may not entirely and as a matter of course Silence even 
hun, for he may renew the attack on new grounds. In the case of 
an obhgatlon.clrum between A and B, where tbe Judge dCCldes that B 
h.l~ not to perform the pal tlcular obhgatJon, the processes are few and 
~Imple and the ground of attack IS single, but In a c\:um founded on a JIU 
III ,.~ there may be a vallety of proofs In support of a claim, shaped In 
more ways than one, and the grounds of attack may be vaned in propor­
tIOn to the intricacy of the nght at stake. Here then there IS notillng ID 
stnct law (IPSO Jur~) to prevent a plrunttfr who has failed once flom trying 
to succeed a second time, and therefore, as In the first set of actions so here. 
to prevent vexatious hugatlon, the defendant IS allowed to resort to hIS plea 
of "Judgment recovered" or "matter still In ~ue;" which, as the leU 
says, IS a matter of necessity. 

(S). On the .Dissolution of Obligations. 

The suhject of dlssolulJon of obhgntions being touched upon but briefly 
by Galus, and altogether omitted by UlplaD, It IS deemed adVISable to state 
here the Roman rul~ on tbe matter, With such brevity as IS coDSlStent With 
a thorough comprehen~lOn of the subject. 

The modes of dISSOlution we shall dlSCllSS are the following: solution 
and oblation, acceptilation, compensation, COnfUSion, novation, and lass or 
destruCtIon of the subject (",ID"Ihu ,Ii). 

Y. First, then, as to sollllion: 

This is defined in the Digest to be the actual performance of tbe 
matter of the obligation I, and took place whenever the debtor or some one 
on hIS account performed and discharged the obbgatlon contracted, Without 
change or modification. The fundamental rule of the Roman law appbca­
ble to the rpso Jllr~ dlSSolulion of obbgnhons was that every obbgnhon must 
be dissolved In the same way In whIch it was contracted I. Therefore, 
unless the subJect·matter of the obhgntlOn was really and effectually per­
formed, g.ven or transferred, no solulzon resulted. .. Actllal solution," 
AyS PothlerJ, .. means the actual accomplIShment of that to which 11 man 
is bound; where therefore Ius obhgahon IS to do somethmg, its solution is 
effected only by dOing thnt tlung; where It IS to give something or to 
transfer the property In somethIng. only by actually g.vmg in the one case, 
or by transfemng the property In the other." Examples shOWing how 
stnctly the ntle against alterallon IDtO an eqUivalent was enforced are abun­
dant in the Digest. 

So far for the SIIbject-matter of the obligation. As regarded the parties 
the reqUISItes were: 

I n so 16. 176 
• D so. 17. 35111ld _ 

I TraUI till O~, Put IU. c& L 
• 49+-
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On tlte .Dissolution of Obli;;ati(llls. 

(I) That the payer or transferor posses&ed full power to give or tranwer. 
Supposmg that establu.hed, It mattered bnle whether the solution had been 
made by the debtor directly or by another party on Ius account; for when 
it could be shown that the tlnng given or transferred really belonged to the 
payer, aDd also that the gift or lIanW'er was m:u.le and received expressly 
to rebeve the debtor from the cL'um, any 0PpO&IUon on b part on the 
ground of 19II0rance or unwillmgness was fruitless I. 

(2) That the gift or transfer was made to the creditor himself or his 
properly-constituted agent; winch constitution might be either by prece­
dent appomtment, or subsequent ratification, or even by me.:e knowledge 
when the wlthholdmg of ratification was fraudulent I. 

As regarded the place for payment, the rule was that If this had been 
specaally pl'OVlded for, the parties were bound by their agreement; but u 
no place had been specified, then payment was to be made at the place 
where the subject-matter of the obhgatlon had been received; or If that 
was Impossible, m the place where the debtor resided. 

When a time was fixed for the payment, the agreement on this head 
was to be observed; but we see from D. 45. I, 135.2, that equitable excuses 
for delay were not always rejected. When no time had been fixed, the pay­
ment was due at once, but no actlon could be brought ull formal demand 
had been made. 

When the contracting party made the duration of a right which must 
ha\'e some end depend upon his own Will, the nght cea~ at hIS death. 
Thu& In a lellSe or a tenancy at WIll, with the provIso that the lessor or 
landlOid was to enter upon the land when he wished, It was held that upon 
hIS death the lense or tenancy was at once termanated J, 

In general the party obhged was at hbelty to perform his obligation 
before the time appoanted, unless it could be shewn that the stipulation as 
to time was made for the convenience of the other party •• 

Under the head of 4OIu1'01l should be nobced one method of dISSOlving 
an obhgatlon, which from the mode of proceeding has been termed by 
later commentators 06laJum, and con~isted of 1m offer of performance or 
payment made by the debtor at the proper place and time. This oblation 
or tender, as we see from Man:ellus' words lD the Digest', waa not ongm­
ally eqwvalent m law to a payment, and so did not .po pn destroy the 
ttedltor's nght of action agamst the debtor, but the latter was allowed to 
prove the facts under hib plea of dolus (want of eqUity), In later times, 
however, the debtor's poo;ltlon was much Improved; and tender, when 
properly made, was as valid a dISsolution of 1m obhgatlon as any of the 
(olms expressly recogruzed: for ac:mrdutg to an Impenal decISion in the 
time of DlOclet1an and MaxJmian it was held that tender accompanied 
with a deposit of the money, solemnly sealed, m the hands of a competent 
magtstrate or In some pubhc place, was the same as payment, and barred 
the creditor's claun to the debt-. 

II. .Au~ Is desttibed by Gaius (III. I~J7")' and was origin­
aUy a method of dlSsolubon apphcable only to verbal contracts. But the 
Aquihan stlpulaboo, of which a (ull account is given by JustID1IIJl (m. "9.2), 
enabled all contracts to be n«ItlII:tI, or changed mto verbal agreements, and 
thus acceptilation became possible, whatever the nature of the onginal con­
tract maght be. 

p86 
• D·46 3 12 pro 
• 11,,5 was the law ill PapiaIaD'. lime 

_ 11 de. u- D. lao L 7. 
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III. COnljlmsalion WIIS a settmg-off' of one cialm again~t another, DDd 
&0 causmg the: ~Iutlon of both or the dmwluUon of ODe by the amowu 
of the other. 

The characteristics of this mode of dil.solution were: 

1St. That in Gaius' days it was raised in the pleadings, either by the 
plaintiff' himself makmg a set-off' and sumg for the balance, or by Its mtro­
ductlon mto the formula by the defendant in the way of plea; so that 
compensation was In thIS latter case unhke solutIOn, resembhng more the 
EnglilJl set·oo; which most be pleaded speaally. 

"neL That it was allowed in actions /JOnu.fold only, owing its introduc· 
tion Into Roman plOcedure to equitable reasons; for, as Pomponlu. baYs, 
its neces~lty IS obVIOUS, when we consider how much more equitable and 
rumple It IS to allow a method of seuhng cross·clalms by one action, and 
so by mutual payments avoid a multlphclty of SUltsl. 

3M. That the debts to which compensation applied were debts of II 
certam fixed quantity, or, as we should term them, hquldated. 

4th. That the time Cor payment of the debt proposed to be set-off' most 
have aruved. 

5th. That the debts which could be set-off' were debt~ of the SlIme kind 
or nature. money, for mstance, agamst money, com agamst corn, &0., for 
IOnllt1lsatlo t/clld, ex par' Sl«I' Iud a ttJIua tiupan atimlildur'. 

IV. ConflUion, as its name import'!, arose (rom the combination oC 
creditor and debtor in one and the SlIme person, either through the creditor 
becommg heir of the debtor, or the debtor heir of the creditor, or when 
some third person became heir to both of them. In these cases the entire 
obhgatlon with all Its accessones was extmgulShed l • 

)Jut where a confUSion mtervened between the principal debtor lind his 
surety, or between the cre(litor and a surety of the debtor, the result WlIS 

an extmctlon of the accessory obhgation only, the ongmal one (between 
the immediate parlies) remalillng unaltered 4. 

A pomt of great Importance is discnssed in D. 46. 1.71, viz. whether 
II confoslon mtervening between a Cledltor and one of two )omt-debtors sets 
free the other joint-debtor or a surety bound for both of them. The Trea­
sury m a certain case had succeeded to the estate of the creditor, who had 
dletl int~tate and Without heirs, and to the estate of one of his debtors on 
a folfelture; proceed lOgs were taken by the Treasury, not agaillSt the Jomt­
debtor, but against a tIlatltiaJor, on whose guarantee the money had been 
advanced; and the Treasury won the CIIuse; for although by the to1t/IIStOfl 

the mandator's babillty on behalf of the one debtor was gone, hIS liability 
on behalf of the other still remalned; and that other one could have been sued 
With eff'ect, Inasmuch as the creditor had onginally a nght of suing either 
debtor in stJud"m, had, lD fact, two separate nghts of IIction, of which 
til,,", though "ot 601", could be nsed, and the TICIIloury as representing the 
creditor stili retained one of them, and so could enforce It either agalIlSl the 
c:o-debtor or his surety. 

·DI6 •• ]. 
I Paul .... S. R n. 5 ]. 
S III p. ~6 3 "..,. POllipollll •• p,,!,bins 

Ibc hrO JuDds oC cIauoIllUOII of yuba! obla-
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On flu Dissolulion of OlJligalNms. 

v. We now come to nfllNlluJn. The UDponance of thIS put of the 
Roman Law of Obllgutions to the EnglISh student Im. been '\ery recen~y 
demonstrated. In the European As~rance Arbitration Cases re Blundell. 
Lord Westbury, 10 speaklllG of the rules governing the question of nema­
tlon, said, .. It IS strange that our Leg!slature adopted in fact the rule of 
the en.1I Law, from which we have borrowed the term Novatlon l ." He 
then Cites the well·known passage of the InsbbIIeI of JustmlSn l ; and, after 
commenting upon it, remarks on the necessity in the mmd of Justmian that 
there shoula be a definite rule on the snbject which should exclude/reo 
sumptlon, and attnbutes to him an enactment that no novation shoul be 
amved at, save npon wntten evidence of the intention of the part1eSl • 

A somewhat more extended survey of the Roman Law of IIfIINIIum w1l1 
not, It IS hoped, be ont of place, as we cannot qUite assent to the statement 
of Lord Westbury just quoted. 

The defiDitlon of novation, as given in the Digest, is very precise: .. A 
tnnsfer of a pre·existlng debt to another obligation (be it a strictly legal 
or an equitable one) accompanied by its complete Cw.lon therein·... There­
fore to e-;tabllsh novation two chstlnct obhgations must have exISted; and 
so, when after an advance of money Without any stipulatOry contract, it 
was agreed that a stipulation should be added, as these two transac:bons 
were not dlstmct, It was held that there was only one contract created 
by them, and consequently no resultmg novation'. And the same view wa.~ 
recogDlzed lD a case where the stipulation was entered mto at one time and 
the money advanced at another, for payment was simply the ~ out 
of the verbal contract, and not a transformation of it mto a real one • 

From the defiDitlon of novation we proceed to consider, 1St, the obll· 
gations that might be novated; 2nd, the obligations that were capable of 
eff'ectlng a novation; 3rd, the parties who could make It; 4th, the form; 
and 5th, the effect of novation. 

And here It should be noticed that the novation now under discussion 
il. the one known by the term w/unkzry, in contrachstlnction to another 
form effected by lUis cOlltestaho 7• 

1st. What obltgatlons could be novated? The answer to thiS is simple 
enough, viz. every obligation B; natural, civil, or praetorian; verbal, real, 
literal, consensual'. All were susceptible of novation, and so, whether 
the contract had been entered into by stipulation or in any other way, It 
could be novated into a verbal obligation, proVIded only there was c1ear 
proof of intention that such should be the case; for, in the absence of 
sucl1 proof, the result would be two separate obhgabons, one appendant 
to the otherl'. 

Whether the obligation to be novated was dependent upon the arriftl. 
of a fixed time, or upon the happeDing of an uncertam event or the arrival 
of an uncertain time, was a matter of great UDportance. If It was de­
pendent on a time certain to amve, the obl1ption, being 'le&ted, was equl. 
valent to an absolute one, and could be at once noftted, even before the 
advent of the day fixed I-but not so when it was dependent on an uncer· 
tain time or an uncertain event: the novation was then only conditional on 
the event colDlDg to pass, and therefole If the event failed, the first agree-

1 See .. TUlles· DeWSpapcr, Noy 7, 
.871• 
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ment had f:wlen through before it could be transformed mto another l • But 
the fulfilment of the condltlon aft"ectmg the first obhgatlon might be con­
tempol'llDeous With the creation of the subsbtuted obllgatlon. as we see 
from an example given by Ulplan'; this, however, leaves the principle mtaet 
that a pnor conditional obligation cannot be novated tLlI It becomes vested. 

2nd. As to the obhgatlon by which the filSt one was novated, the rule 
was equally Slmrle--It must be a verbal one, and must be entered into with 
the mtentlon 0 producing novatIOn. If 10 ltself eel talD, It acted on the 
previOUS obhgatlon at once, If that was either certain or dependent upon a 
fixed time; but If the prevIous obhgatlon was uncertain either a~ to time 
or condltlon, the novation, as we have already said, was postponed'. On 
the other hand, If the new stlpulatlon was conditional, the estabhshment of 
the novation was always deferred unbl the condition was fulfilled; unless 
the condulon was one certain to be fulfilled, in other word~ no true condi­
tlon; .. for he who stipulates for a condition certain to come to paso;, really 
enters into an absolute ~tlpulahon·." Thus the general rule was that the 
eXlStence of a condition deferred the contemplated novation, and whether 
the condition appeared 10 the lirst obligation or 14 the second, the re&lJ.!t 
was the same'. 

3rd. As to the parties by whom novation might be made. 
All persons to whom valid payment could be made might make now­

lion of an obhgatlon, and no othel s On thls ground therefore It \\"lIS held 
that nelthel a minor unauthonzed by hiS guardian, nor a spendthrIft inter­
dicted from the man~ement of hiS afTaus, nor a Wife unautbonzed by her 
husband, could do such an act 8. 

As all persons to wbom debts could be paid mIght, as a rule, make 
novatJon, an Important quesbon was nused as to the power of one of 
several co-credltOrs ttl solido to do thIS. Paulus held that It was beyond 
hiS power7, but Venulelus, who has exnm10ed the law on the subject WIth 
great care, held that he mIght, though he admIts that It \VIIS a doubtful 
matter (fUatrllur) 8. He bases hlS conclUSion on the fact that either co­
creditor could take payment, sue or acceptilate. Modem vle'vs are all on 
the Side of Venulelus, and we may refer those who Wish to InvestJg:Jte the 
question more fully to the arguments of Pothler and Mayoz-• 

.. th. As to the form of a novatIOn. According to Ulpian there must 
be a stJpulatlon made anlnlo _"liilO. After Justlman's leglSlatJon the 
sbpulat10g form was not absolutely needful, but the a",mus remained as 
important as ever. The reason why stipulation had been mSlsted upon is 
Simple enough. Stipulation, as the text of Galus shows, ""lIS a mode of 
contracting of a velY precise and fonnal character. Each party stated hIS 
views In the most direct and posltlve language; the question was clear, 
dIstinct and express, and the answer exactly talhed WIth It. Hence from 
these circumstances and from the publiCity of the proceeding there could be 
no doubt about what was meant, and no <hfficulty m shOWing by proof 
what had been offered and accepted Thus the old law lnslSted on stipula­
tIon because that most clearly brought out the mtentlon. But With an 10-
creasing P"lpulaUon, a larger de"clopment of commerce, a steady ftow of 

I D 46 • J~ I. 46 • 8 1 Gam. in 
In J7911ftS n Similar rule for the conVf"he 
case or novation or a condtUow acrecment 
mlO an agreement absolute. 

"D.46.S .. 
• D.46. •• S. 
4D.4/i·9 1• 
, D.46. t. 14 

• n 46 • 3.46 ... 20 I. 
, ]) 46 '.10. 
"D.6.]IJ 
• PothIer, b,. OU'f'lt,fJIU. Vol I. Port 

rrt. ch '" 3 ltfavnz, EII",_ "" t/""I 
RII","',.. Tom.., , 1730 Dote s. 

10 D.¢ 2. 1 aDd •• 
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011 tnt .Dissolution of OIJligations. 

(oreJgl1el"l to Rome, and an mchnatlon for mnovatlon m all bmnches of the 
law, especllllly m that relatmg to contract~. the exact and techmcal nature of 
stipulatory agreements became dIStasteful. Other (orms of contlact were 
preferred, and stlpulatlon~ were conducted With less precwon and less 
regard to their peculiar phlaseology than had formetly been Imperative. 
In con.~equence elf thIS the mtentlon of the parties was flequently obscure, 
and a vanety of presumptions wele mvented by which the lawyers sought 
to fix the mtenhon of loosely-wOIded lIG'reements, and deCide whether ther, 
were of a supplementary or n novating character. "The old lawyels, , 
say~ J usllman , .. held thnt novaHon took place nnly when the parties entered 
into the second obligation With the mtent of novatmg; and as upon thiS 
pomt doubts arose, resultmg m the mtroductlon of presumphons varymg In 
different cas~. we have Inld down that nO\'Iltlon tnkes place only when 
the contracting parties have uprusly tI..~/areti that their mh:ntlOn m making 
the second contract is to effect a novation of the first." The enactment to 
which Tustmlan refers is a Constitution of the year 530 A.D., m the consul­
ship o( LampndlUS and Orestes, whIch concludes WIth these words: .. our 
general declaratlon is that novation must be effected by expressed intention 
only, and not presumed flOm agreement or covenant; and where there IS 
no express statement of such mtentlon, the matter m dISpute is Without 
novation. or to use the Greek form 4.tll KIIU,6T'I1'0rl." 

It wtli be seen therefore frem thiS Constitution that the fixed rule was 
that so long as the parties could prove to the court not only that they 
mtended to novate, but that they u~ words which would make theu 
mt:mtlon beyond nll doubt, that W:lS suffiCient. In what form the declara­
tion was made, whether m wnttng or not, was of no Importance. And 
therefore, although wnting was, no doubt, generally resorted to, because 
of Its bemg more permanent and better cnlculated to establISh proof of the 
mtenhon of the partl~. atd1n would be gOing too far to admit With Lord 
WestbulY that "no Dovatloa could be arrived at, ave upon wntten evidence 
of intentlOD." 

The 5th head, viz. the effect of the novatioD, has now to be con­
Sidered. The pnmnry effect was, as we have nlready seen, that the former 
debt or obhgatlon was as completely eXllngwshed as If It had been patd 
or performed, and hence It followed that the hypothecations which 
were accessory to the old debt were extmgulShed wuh It', although of 
cou~ the credItor might transfer these acces~ry hypothecabons to the 
secondobhgatlon by the stlpulatlons upon whIch the novatlon was formed 4• 

But If the things pledged did not belong to the first debtor, or If the 
novation was m the nature of a change of debtor, whether \V1th or Without 
nn alteration of the obligation Itself, the co~nt oC the person to whom the 
hypothecation belonged was necessary'. 

And this mention of a cbnnge of debtor lead~ us to remark that ~idf'l 
the method of novation by the transfer of one obligation into another, 
there was another method cnlled tiHqatlDn, by which Without alteration 01 
the obbgation a third party was accepted by the creditor In plnce of hIS 
origmal debtor. To this form of dlSSOlutlon three parties were necessary. 
VIZ. 1St the old debtor, the party delegating, 2nd the Dew debtor, the 
party delegated, who entered mto an obllgatlon eIther to the creditor or 
to ~me one appomted by hIm, nnd 3rd the creditor, who by the sub­
stltubon of the new debtor d1SChnrged the old one. All that was needed 

--------------------------------------------
I /,,11 J "9 J. 
I I..' 8 42.8 
• D 46 .• 18. 
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A}}mdiz. 

to estabhsh delegahoD was proof of consent OD the part of the creditor 
to accept the change, and a stIpulatory agreement on the part of the new 
debtor to accept the obligatIon imposed on bJmI• It should be noticed 
that the introduction of a conmtion had the same effect upon a delega­
tion as UPOD an ordinary novatIon; viz. that it suspended the operahon of 
the delegation untll the condition was fulfilled; for lD:JSllluch au. the ob­
ligation of the substitute depended upon the accomphshment of the con­
ditIOn, so also dId the disclwge or the delegant flom Ius precedent obliga­
hUD'. 

V. On dissolution by the destruction, loss or changed form or the 
subject-matter of the obligatIon (",tentu ron), we need not dIlate. It is 
enough to give Mackeldey's short but terse and clear enunaatlon or the 
rules on thIS topic·; For more extensive informabon the reader _y have 
reconne to the Pa1lti«1M :/tublfiaNJI by PothIer, or the same authors 
TreatISe upon ObligatIons. 

The rules of Mackeldey are :-when the subject-matter of the obligation 
was a particular specific thing, aud its loss, destruchou or change was aca­
dental. the debtor was discharged frolfl the pel formance of hli oohgabon ;­
when the obhgation was alternative and both subjects were lost, destroyed or 
changed acadentally, the debtor was, as before, set free: but if one ODly of 
the subjects penshed, the debtor was bound to give the other. When, how­
ever, the loss, destruCtlOD or change of a specific subject or of one of severaJ. 
alternative subjects was caused by the fault of one of the parnes, the result 
varied according as the credltor or debtor was blameable. If the credltor 
was m fault, the destruction of the subject, if single, or of anyone of the 
subjects, if alternative, set the debtor free absolutely: but u the debtor 
was in fault, the creditor could demand the price of what was destroyed, 
lost or changed: or if the obligation was alternative, he could elect between 
this price and any of the subjects still SUrviving. 

We have been obliged in this note to confine our attention to those dis­
solutions which operate ;po ftw~, but it is to be borne in mind that dissolu­
tions were in numerous cases brought about by the use of pleas or seep­
tions. These we do not discass; firstly because of their lugbly technical 
dw:acter, and secondly because the ancient and modem systems of pleading 
have so httle in common, that it is scarcely of practical value and is cer­
tainly beyond the sco~ or our eletnentary treatise to dwell on such points. 
We will simply mention some of these pleas, winch are referred to most 
frequently in the Law sources;-viz. Pacti Conventi, Pacti De petatur, 
Transactio Juris jurandi, Praescriptionls, Rei judicatae, Rei in judicium 
deductae, Condlt1onis expletae, DJei venientis, &c., as to which full infor­
mahon can be obtained m Wamkoenig's Ctnnmmlarii Juris R"""'; PrJ-fJtII,'_ 

ID.0t62." 
I For further information, .. Pathier 

0. OIhpt_, tramJaced by E ....... V .... 

I. Pan III cia 2 

• S's_ 7"';' R~". 
• 'IOID II. Lob. III Qop. IlL .. I, .. 
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IN DEX. 

A. 

AE§4j)<;ATIO legis, I. 3 

Actio fictitia, G. IV. 33 n. App. p. 
460 
dd"ciae, 

AEAtRAASdi ben'sZLs,jm, G. fiS8, iSnium 401 

- ~ U. XXII. '24 
Acceptllatio, G. III. 169-172, 21 5, 

App·P·46,3 
A'S'S""S1", G. II. 'J ,3~'J8, App, ~l8 
- l"myxms, G. '51 
Accrescere ID partem, G. n. 124 
- - U. XXII. 17 
Accrual, U. XXIV. 12 
ACn"S1,non the"bn*, others, xn. 

£1"3············ z67 
XIX. 

ActiO ad exhlbendum, G. n. 73 tI. 

- alieno nomme, G. IV. 82, 86, 

fidei, 
nmniae, 

178-181 

61,61 
xV. 1740-'76, 

- caplendl judicis, G. IV. 17 
- CasceUiana. G, IV, 166, 16g 

credimz, pz,cuDlae, ',3', xv. 

- commodati, G. IV. 33 
- commuDi dlVldundo, G. IV. 41 
- concepti, G. Ill. 186 

prac:scnpi«me, App. ,,60 
IDJunae, III. 1Ie~zz4, 

'",7·············£19. IV. 9 
- de pecullo et de In rem verso. 

G. IV. 73, 7+ 
G. Hi, IV. 

4029 
III II. 

-dupli, IV. '71 
- ex Interdlcto, G. IV. '41 
- exerCitoria, G, IV, 71, 74 
- ,,", hae ercS1",mdae, G. ""9, 

41 

heredi 112, 
113 

- in duplum contra inlitiantem, 
G, XI. '281 

factum, p. 459 
factum pZPS1z,nptls ,,£E,di, C. 

111. 1« n., ''2n. App. p. 460 
- in patrem dominumve, G. IV. 70 
- in personam, G. IV. I, '2 

rem, G, " 3, 9' 
izsztitoria, 71, iZ 

- jUdlcatl, G. IV. 9.21, 25 
- mandati, G. ilL IJO, 117, 127, 

161, 215 
m,[us cau,S1 IV. 12K 
££"alis, G, 'J 5-79 
shPIti, G. z 37 

- per judiCIS postuIationem, G. IV. 
20, API. p. 458. . 

manAS zsyectionem, G, IV. 

PzS' plgnodx ASpionem, IV. 
16-19 

- perpetua, G. IV. IJO, I I I 
- prohlblti furti, G. m. 188 

z,",lhhciana, PI, lV. 36 
IUSlU, 72. Add, 4~0 

- rerum legatonIm nOmine, IV.9 
- Rutihana; G. IV. 35 
- sacramenti, G. IV. 14-17 

«"'iloria, Zd, 166, 
S"tlfiana, 35 
idlutona, 72• N 

- tutelae, G. I. 191, AlP· p. 431 
- utlhs. G. II. 78 n., III. 81, 84, 

A,jp, p. 460 
bonoruiSzmptorum, U1. 
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ActIon for thing or for penalty, G. 
IV. 6-9 

Actus, G. II. IS 
Addlctlo. G. 111. i8 n. 189 n. 
- bonorum. Atl' P 4.,9 
AdJudlClltlo, G. IV. 4~, H 
- U XIX. 16 
AdJudlcalus. G. III. 189 
AdoptIon, G.I. 9S-IOi, I~.J, 11.136, 

1 .. li. 111.830 l! .. , AN P.436 
- U. VIII, XI 13 
AdqulSltloperahum. G.UI.163-167 
Adsertor. G. IV. 14 
Adstipulator, G. III 110-114.215 
Adversana, G III. 128 n. 
des equestre. G IV. 27 
- hordearium, G. IV. '7 
- mlhtare, G IV. 27 
Ager fructuanus. Ill. 145 n. 
- vectlgallS, G. III. 145 ". 
Agnatlo, G. I. 156, III. 10. 
- U. XI .... XXVI. I 
- SUI heredl~, G. II. 131 
- - U. XXIII. 3 
AhenatIon, G II. 80-85 
AllUVIon, G. II. 70 
Ammus dominI, G. II. 89 n. 
- revertendI, G. II. 68 
Annua dIe, U. VI. 8, 13 
Aquae et Igms anterdlCtlO, G. I. 1'18 
-- U,x·3. X1. 2 
Aquaeductus, G 11. 15 
Aqulhan stipulation. G. III. 170 n. 
ArbIter, G. IV. 163-165 
ArrogatIo, G. I. 99, 10i. App. p. 

436 
- U. VIII. '. 4, 5, 8 
Atrox injuria. G. III. 22" 
Auctor, G. IV. 15 n. 
Auctoratus, G. III. 199 
Auctorltas lutons, G. I. 190, II. So. 

85, 112, III . .J3. 107-109 

D. 

Deneficium abstlDendl. G. II. 158, 
163 

- - U. XXII. 24 
- Cletlonas, G. II. 164-173 
- dehberataonis, G II 161 
- separatloDlS, G. II. 155 
DonA. fide possesSIon, G. II. 430 45. 

f-O·92-94 
Bona~ (an bonis habere). G. II. 4', 

88, III So 
-- U J 16. 

Bonorum cesl>IO, G. 111. i8 
- emptio, G III. 77-82 
- pos>e5,IO, G. II. 119. 120. uS. 

126. 129. '35. 111. 3'. 35 ".. 1:10. 
App. p ........ 

- - ab IDtestatO. U. XXVIIL i-
13. AJ>P p. 445 

- - contra tabulas, U. XXVIII. 
2-4, App. p. 444 

- - ClIm re aut SIne leo G. II. 148, 
1490 III. 35-37 

- - U. XXIII. 6. XXVIII. 13 
- - 5eClIDdum tabula&, U. XXIIJ. 

6. XXVIII. 5. 6. App. p. 4H 
- vendItio, G. U. 154. III. 15.J 
Buyang and sellmg, G. UI. 139-141 

C. 
CaduClIm. G. II. 150, ~oS. 

AI'/'. p 44~ 
- U. I. 21, XVIL, XXIV. n. XX\·. 

17 
Caelebs. Alp. p. 44' 
Calendana, G. III. 128 n. 
Calumma, G. IV. 163, 172-181. 

186 
C.ll'.lC.!las solIdi. U. XVI. 
Capnal, G Ill. 213 n. 
Cafl\Us dlmlDutJo. G. I. 159"-163 

ilL 27. 51. 153 
- - U. XI. 10-12, '7 
- - property which perishes by 

a. G. Ill. 83 
Caput. G. I. I ~9 n. 
CassIUS. G. I. 196 n. 
Cato's rule. G. II. '44 n. 
Causa cadere, G. IV. 53. AI1. pp. 

454. 4~6 
Causa mancipi~ G. I. 13'. II. 160 
Causae collecbO. G. IV. IS. AlP. p. 

457 
Cau!tae erroris probatio, G. 1.6i, II. 

1+'. III. 5 
- - U.VI. 4 
Causae probatio, G. I. 29 - 32. 

1lI. 5 
- - U. I. 12. 13 
CautIo. G. III. 134 n. 
Cedere diem, G. 11. 244 n. 
Census, G. II. '74 
- V.I. 8 
Centumvir.1l causes, App. p. 4~2 
Centumvln, G. IV. 31, 95. Arp. p. 

452 
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Index. 471 

Certo. pecunia credito., G. m. 78, ,,. 
12 •• IV. I, 13,171 

Cessio honorum, AN. p .• 39 
- in jure, G. I. 13+ n., II. 2+. 96 
- - V. XIX. 9-12 
- hereditatis, G. II. 34-37, III. 

85-87 
- - - V. XIX. 12-111 
- (to what matters applicable), G. 

II. 28 et seqq. 
- tutelae, G. I. 168 
- V. XI. 6, 17 
Chirograph, G. Ill. 13. 
Civis Romanus libeninus dying a 

utin, G. Ill. 72, 73 
Codices expensi et accepti, G. Ill. 

12M n. 
Codicil. G. 11.270 ii, 273 
Coemptio, G. I. 113-111\, 136 
Cognatio, G. I. 156, Ill. :. 
Cognitor, G. u. 39, 252, IV. 83, 9i, 

101. 124 
Collatio bonorum, U. X."(VIll •• 
Collectio CIlusae, G. IV. 15 
Comitia CIliata, G. II. 101 
- - (J. XX. 2 
Commercium, V. XIX. 5 
Commodatum, G. Ill. 206, IV •• 7 
Communio incidens, App. p .• 50 
Compensatio, G. Ill. 182 n., IV. 

63-68, APi>. p •• 6 .. 
Condemnatio, G. IV ... 3, ..... 8-53. 

57 
Conceptio in jus vel in factum, 

AN· p .• 59 
Condere leges. G. I. 7, IV. !lo 
Concliction. G. II. 79, IV. 5, 18, 19 
COllfarreatio, G. I. II' 
- V.IX. 
Confusio, G. Ill. 182n.,App. p .• 6 .. 
Consl1llguinei, G. Ill. 10 
- U. XXVI. I 
Con.ilium, G. I. 18 
- (J. I. 134 
Consobrini, G. JIJ. 10. 1+ 
Conslitllta pecunia, G. IV. 171 
Con.titutio. G. t. 5 
- ~farci, V. XXtI. 3 .. 
Constitutum, G. IV. '71 "., A/,p. 

449 
Contract, G. Ill. 89 n. 
Contracts consellsllal, G. Itt. 135 

et seqq. 
Contracts Iitteral. G. m. 128-13+ 
Contrnctil real, G. Ill. go. 91 
COlltmcts verbal. G. III. 91 et seqq. 

Conubium, G. I. 56 "., 77, 79, n. 
2.1 

- (J. V.2 
Conventio in manum, G. L 108-

,16, JIt. 14. 83, 84 
Convicium. G. lit. 220". 
Cretio. G. n. 164-178, 190 
- V. XXII. 27-3' 
- certorum dierum, G. It. 171-

173 
- continua, G. II. 172 
- - V. XxtL 31, 3' 
- imperfecta, G. n. 177 n. 
-vulgaris, G. It. 171-173 
- - U. XXlt. 31, 32 
Culpa lata et levis, G. m. 207 II. 
euratio, G. L 197 "., II. 64 
- V. XII. 
Curia. App. p. 4.3 

D. 
Damnum infectum, G. IV. 31 
Damnum injuria datum, G. m. 2 IO-u.., 217-219 
Daps, G. IV. 28 
Dare, G. IV. 5 n. 
Decem personae, APi>. p. ... 5 
Decemviri, G. IV. 15 
- stlitibus judicandis, App. p ... 51 
Decimae, (J. xv. 
Decretum, G. L 5 II. 
Decretum (as distinguished (rom In· 

terdictum); G. IV. 1.0 
Decurio, G.IL 195, App. p ••• 3 
Dediticii, G. L 13, 15.25,68. API. 

p. "33 
- U. I. II. xx. 14 
Deductio, G. IV. 61\--68 
Delegatio APi>. p ... 67 
Deliberandi potestas, G. IL 161. 163 
Demonstmtio. G. IV. 40, 14. 58-60 
Denuntiatio, G. IV. IS 
Depositum. G. lti. '07, IV •• 7, 60 
.Derogatio (legis), U. I. 3 
Dies cedit, G. It. 2.4 n. 
- - tlegatorum) V. XXIV. 30.31 
Dies {asti. nefasti, festi, profesti. Bee.. 

G. II. 179 n. 
- venit, G. IT. 244 If. 
Diminutio capitis, G. I. 159-163 
- - V. XL 10-130 '7 
Disherison (express), G. IL 127-

13+ 
- - U. XXlL 2~3 
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Disherison inter caeteros, G .. n. 134, 
145 

- of emancipated children, G. II. 
135 

Dispensator, G. I. 122, III. 160". 
Dissolution of obligations,AIP.p. 462 
Dolus bonus, G. IV. 21 ", 

Dolus malus, G. 111. "07 "., IV. "I ft. 

Dominium, G. II. 40, AlP· p. +35 
- of provincial lands, G. 11. 46 
Donatio inter virum et uxorem, l!. 

VII. I 
- mortis causa, G. II. "'5 
- propter nuptias, App. p. 439 
Dos, G. I, '7S, II. 63 
- adventicia, (J. VI. 3 
- profecticia, l!. VI. 3 
- recepticia, l!. VI. 5 
Dotis dictio, G. III. 95 ft. 

- - l!. VI. " 
Dupli actio, G. IV. 'il 
Dupllcatio, G. IV. 127 
Dupondius, G. I. In 

E. 

Edict of the Praetor, G. I. 6 
Edictum (of the Emperor), G. I. 5 ", 
- Clandianum, (J. III. 6 
Editio actionis, AlP· p. 454 
Emancipation, G. I. 132 
-l!.X.1 
Empbyteusis, G. IlL 145''', App. 

P·450 
Emptio,venditio, G. III. 139-'41 
Exceptio, G. IV. liS-US 
- cognitoria, G. IV. 124 
- dilatoria, G. IV. 120,122-1"5 
- doli mali, G. II. 73 "., 76, 77, is, 

120, 198, III. 16S, IV. 1l6, 121 
- litis dividuae, G. IV. 56, 122 
- metus causa, G. IV. I'Z 1 
- non numeratae pecuniae, G. III. 

134 ", 
- pacti conventi, G. IV. l16-n6 
- peremptoria, G. IV. 120,121, 125 
- rei in judicium deductae, G. 111. 

lSI, IV. 106, 107. UI, API>. p. 
460 

- rei judicatae, G.III. lSI, IV. 106, 
107, ItI, App. p. 460 

- rei residuae, G. IV. In 
Ezercitor, G. IV. 71 

F. 
Facere, G. IV. 5 ft. 

Familiae emptor, G. IL 103-105 
-- l!.xx.2.. 
Farreum, G. I. 112 
Festuca, G. IV. 16 
Fictions (in actions), G. IV. 32-3S 
Fictitions payment per aes et libram, 

G. III. 173-175 
FideicommISSa. G. n. IS.., 200. 

" .. 6 ft. 
- l!. n. 8-11, XXIV. I, XXV. 
- and legacies contrasted, G. IL 

268-'Z1i? 
- of indiVIdual things, G. II. 260-

,,6'Z 
FideicommissaJy gifts of freedom. 

G. II. 'Z63-267 
- inheritances, G. II. "48-259 
Fide.jussor, G. III. 115 
FidCJussors contrasted with sponsors 

and fide promissors, G. III. 118-
u3 

Fidepromissor, G. III. 115 
Fiducia, G. II. 59 
Formula, G. IV. 30, 40 
- arbitraria, G. IV. 141 ft. 163 
- certaet incerta, G. IV. 49-52,54 
- in factum concepta, G. IV. 46, 

47 ; App. p. 459 
- in jus concepta, G. IV. 45, 47. 

AlP· P·459 
- petiloria, G. IV. 92 
- praejudicialis, G. IV ..... 
Fratres patrueles, G. III. 10 
Freedmen, classes of, G. I. 12 

- - l!.I. 5 
Freedmen (qualifications requisite 

to make them Roman citizens), G. 
I. 17 

Fructus licitatio, G. IV. 166-16g 
Furti vitium, G. 1I. 45, 49-51 
Furtum, G. III. 183, '95-208. IV. 4 
- conceptum, G. III. 186, 191 
- manifestum, G. III. IS ... ISg, 194 
- nec manifestum, G. Ill. IS5-19O 
- oblatum, G. III. 187, 191 
- prohibitum, G. tIL 188, 192 

G. 
Gentilis, G. m. 17 
Gestio pro herede, G. II. 166 
- - l!. XXII. 'Z6 
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H. 
Habere irs bonis, C, II. 88 
Hncsta, HI. 80 
Heredis iDstitutio, C. II. 116, 117 
Heres ab intestato, "C. ilL r et 

degiIT:~, SUU" ~>, 
111.1-8 

- - (second degree, o,rwahU), C. 

(~~~i"",grnliii:t), C.llI. 
17 

uxtrans:ncs, C. 161 
legitimncs. C. 1"9 

- - U. XXVI 
iIT:ust be uu,i:rtah" II. :&~~ 
,*ec:ess.,rius, £1. 37. 3>8, 

IS5, 186-188 
- - U. XXII. I, 

!!us ,*=ncszus, !I. 
IS8, ilL ~~ 

- - U. XXIl. '" 

I. 

Ignominia, C. IS:. 60 "., 13>2 
Impar matrimonium, U. XVL .. 
Impensas:. U. VI, 
Irr'perium iIT:eruJ!l mixtwn, C. 

181 ". 
b jus vc,:;m,tio, IV. App, 

p;5 .. 
In possessione esse, C. IV. 153 fl. 
In~ ~'I, ~. 11. ~3>8 
Iuu:&blti =., •• ho, f.h, Ill • .h' 
Infamia, C. IV. 60 "., 18~ 
Infanti proximus, G. IlL ~08 ". 
b3>tiatio, II. 

~:t:~;'\;6 testament, C. II. 

uf d:li~"1t lZI. 7 .. · 76 
- of freedmen, C. JIL 39-"~, .liP/'. 

447 
U. .hxVII .. !!.!!.IX 

- of freedwomen, C. lU. ..a. ..... 
~1t.a~i,~"~. 56-ff • 

- on intestacy, C. DI. I et seqq. 
-- U. XXVI 

(PiIT:utorim>Y. C. ~5-~' 
Injuria, C. Ill. Uo-1n 
- atrox, G. Ill. 22 .. 
I,mf,mina" real uuntrac.h!!. C. 

' .... "., API. p • .. So 

473 

JI. 

- - U. XXI. I 
- - (slave) U. XXII, ,-13 
Irr,entiu. C. lu. ,*1. 44. 'S"-55 
Inter caeteros, (disherison), C. u. 

128, 13" 
'rr,erdiet. G. '3S-'io 
Interdictto aquae et i&nis, C. L 9D, 

128 
. -. x.3 ... 12, . 
l.rr;erdkt.ml ad,p_mn pclSiii:liliIo-

nis, C. lV. I .... 
de ki,x?tario, ,·tpp. p. 440 
dup.ux G. 156, ,60 

- ne vis fia; C. IV. '''S 
pos1l~.onuUJ. G. lV. , .. 5 
Qu,omm ri!1.uunun, ci. IH. 3 ... 

IV. I .... 
- recu~randa~ posse!!!'lonis, C. IV. 

'S .. 
- retinendae possessionis, C. IV. 

r .. 8 . 
Sal'f!uTCUm, IV. Tuff 

- secturrolm, G. lV. r .. 3> 
- simplex, G. IV. IS6, 159 

:d~~~A?, G~ 1 .. 3>""so, 
160 
utru3>" C. r..s. 

lh,±erim'i'"!ISSeS,iuu, G. 
Ipso jure, C. IV. ,68". 
Italicu'" ,,:Jum I. 
I"r, G, 15 
Iteratio, G. I. 35 

lud~, App • .. ~7 ., 
l"'!Icato"" soh" urtisd",,,,, G. ~5 
)H3>icium, calUliwiae, G. IV. 174-

176, 178-·181 .. 186 

f:!m:~~~;5~:~i'd.7lF~'I~ 
~~~ 

fructu",;um, lV. 
impuriu conhuens, n:. £8r, 

IV. 103-109 
legitimum, A. ilL IV. '!!.1-

·09 - - U.XI·'7 
]unian Latins, G. I. n. 111.56 

- I. 'u, £11., ,6, .... 
ltXlL, xxv. 7 
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Jure ipso, G. IV. 168 It. 
Jurisdictio, G. III. 181 "., Ai'/'. p. 

453 
J urisprudentes, G. I. 7 
Jus altius tollendi, G. II. 31, IV. 3 
- civile and jus gentium, G. I. I 

- honorum, A/'P. p. 433 
- Italicum, 1. 120 n. 
-liberorum, G. 1. 19'" A/,/,. p. 441 
- - (1. XI. 28 4. 

- postliminii, G. I. "9. 187 
- - U. x. 4, XXIII. 5 
- prospiciendi, G. IV. 3 
- sulfrngii, A/'P. p. 433 
- (,!uiritium, G. I. 54, 167, II. 40, 

88, 111.80 
Jusjurandum de calumnia, G. IV. 

'72, 17 ... 176,179, 181 
Justa causa, G. II. 45 " 

L 
Labeo, G. I. 188 
Lapsed legacies, G. II. 150, 206-

208 
Latini, App. p. 433 
- Juniani, G. I. n, III. 56 
- - (f. I. 10, 111., XI. 16, xx. 14, 

XXII., XXV. 7 
Latins can become Roman citizens, 

G. I. 28-32 
- - U. III. I 
Latium rru9us et minus, G. I. 22 n., 

95 n., 96 
Legacies compared with fideicom. 

missa, G. II. 268-289 
Legacy, action for recovery of a, 

G. II. 19 ... 2Of, 213, 219. 212 
- ante heredis institutionem, G. II. 

2'19 
- - U. XXIV. 15 
- conditional, U. XXIV. 23 
- conjoint or disjoint, G. II. 199, 

205, 207, 215, 223 
- - U. XXIV. 12,13 
- definition of, U. XXtv. 1 
- invalid, G. II. 229, 232, 235,236, 

238, 241 
- - U. XXIV. IS, 22 
- of usufruct, U. XXIV. 26,27 
- optional, U. XXIV. 14 
- perdamnationem, G. U. 201-208, 

m. 175 
- - U. XXIV .... 8, 13, 14 
- per praeceptionem, G. IL 216-

213 

Le!:!acy per pr.eceptionem, U. x.'U\'. 
0, II 

- per vindicationem, G. II. 193-
200 

- - U. XXIV. 3, 7, 12, 14 
- poenae causa, G. lL 235, 236 
- - (J. XXIV. 17 
- post mortem heredis, G. lL 232 
- - (J. XXIV. 16 
- sinendi modo, G: n. 209-215 
-- - (J. XXIV. 5, 10 
- subsequent alienation of, G. II. 

198 
- to an UDcertainperson, G. 11,238 
- to one in the potestas of the heir, 

G. 11. 224 
- to one having the heir in bi~ 

POlMtas, G. IL 245 
- to posthumous stranger, G.IL 241 
- under condition, G. 11. 200, 2* 
- various kinds of, A/'P. p. 444 
- vesting of a, G. II. 195, 204, 

21 3 
Legatarii conjuncti, A/'P. p. 442 
Legatee, paniary, G. u. 254 
Legatus, G. I. 6. n. 
Legis actiones, G. L 184, II. "'" IV. 

II,I2 
Legis actio per judicis postulatio· 

nero, A/'P. p. 458 
Legitimo jure, G. II. 35, 119 
Legitimus heres, G. IL 149 II. 
-- (J. XXVI. 
Letting and hiring, G. IlL 142-

147 
Lex, G. 1. 3 
- Aebutia, G. IV. 30, A/'P. P. 452 
- Aelia Sentia, G. 1. III, 'IS, 119, 

3i,40, 139, IIJ. 5 
- - U. I. 11, 14, 15 
- Apuleia, G. 111. 122 
- Aqui1ia, G. 111. 210-1119 
- Atilia, I. 185-187, 195, 196 
-- U. XL 18 
- Calpumia, G. IV. 19 
- Claudia, G. 1. 157, 171 
--U.xL8 
- Cornelia, U. XX ilL 5 
- Cornelia, (de sicariis), G. 1.53- n, 

111. 213 II. 
- - (de sponsu), G. IlL 1t4 
- Falcidia, G. 11.227 
- - U. XXIV. 32 
- Furia, U. XXVlIl. '/. 

(desponsul, G. 111. 1111, 
IV.22,IOS)n. 
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Lex Furia Caninia, G. L +" +6, 
I 36. II. 238. 239 

-- V. I. 2+, 25 
- Furia Testamentaria, G. IL 225. 

IV. 23 
--V.I.2 
- Hortensia, G. I. 3 
- imperfecta, V. L 1 
- Julia caducaria, V. xxvm. 7 
- - de adulteriis. G. n. 63 n. 
- - de maritandis ordinibus, G. 

I. 178. U. III ". 1 .... 150 
- - V. XI. 20, XIII., XIV •• XXII. 3 
- Juliaet Papia Poppae4. G. I. 1+5' 

u. 1 II n.. App. p. ++0 
-- U.XVI.2 
- Julia et Plautia, G. II. +5 
- Julia et Titia, G. I. 185-187, 

195. 196 
- - U. XI. 18 
- Julia Judiciaria, G. IV. 33. 10+. 

AlP· p. +5~ 
- Junia, G. I. 22, 167, II. 110, 

275. III. 56 
- - V. I. 10, Uf. 3, XI. 16, 19. 

XXII. 3. 19 
- Junia Velleia, G. II. 13+ 
- Marcia, G. IV. 23 
- Mensia, G. I. 79 II. 

V.v.8 
- minus quam perfecta. U. I. 2 
- Papia Poppaea G. I. I+!I. 19+ "., 

II. II In., 206-208, 21Ki, Ill. +2, 
++, 46• +7, 50-53 

U, I. 20. XIV., XVIII., 
XXIV., n, XXIX. 3, 50 6 

- perfecta, U. I. I 
- Pinaria, G. IV, IS, Alp. p. +51 

u, XII. + 
- Poetilia, G. III. 78 ... 
- Pompeia, G. III. 1'.l 
- Praetoria. G. IV. 29'" 
- Publilia\de sponsu), G. III. 12i, 

IV. 21 
- Silia, G. IV. I "., 19 
- Valeria Horatia. G. I. 3 n. 
- Varia, G. IV. 25 
- Vicesima Hcrcditatium, G. III. 

125 
- Visema, U. III. 3 
- Voconi:1, C. II. 226. 274 
Libertini. classes of. G. I. 12 

U.1. 5 
Libertinus 'I"fined, G. I. I I 
- Orcin us. G. If. 267 n. 

U.u.8 

Libripens, G. L liS), n. IQ.j., 107 
- U, XIX. 3 
Licitatio fructuum, G. IV. 166-1~ 
Licium, G. III. 193'" 
Linteum, G. III. 192, 193 
Lis et vindiciae, G. IV. 16, 91-9+ 
Litem suam (acere, G. IV. 52 
Litis contestatio, G. III. I sO 
Locatio-conductio, G. JII. 1+2-

1+7, 205 
Locatio in peIpetuum, G. lit. 1+5 n. 

M. 

Magister, G. III. 79 
Manceps, G. III. So 
Mancipatio, G. I. 119, All· P. +35 
- U. XIX. 3-6 
- in what cases employed, G. II. 28 

et &;eqq. 
Manciplum, G. I. 116-123. 13l1-

1+1. II. ?O,IV. 79, 80, App. p. 435 
- distinction between m. and ma-

nus. G. I. 123 
Mandatum, G. III. 155-162 
Manumission. G. I. 17, 20, 36 
- by census. G. I. 140 
--U,1.8 
- by testament. G. I. +3 
- - u. I. 9,1+ 
- by vindictn, U. I. 7 
- invalid, U. r. 17-21 
- lawful causes for. G. I. 38, 39 
- revoked, U. u. 12 
Manus, G. L 108-116, n. 90, IV. 

So, App. p. +35 
- U. IX.. XI. 13 
- and potestas coexisting, G.I. 136 
- consenio. G. IV. 16 n. 
- injectio, G. IV. 21-25 
.- - pro judicato, G. IV. 22 
- - pura, G. IV. 23 
Marriages prohibited (or consangui. 

nity, G. I. 59-6+ 
Materfamilias, V. IV. I ... 
Minus-petitio, G. IV. 56 
Missio in possessionem, API. pp. 

456.+58 
Mores graviores et leviores, U. vr. 

12 
Mos, U. 1.4 
Mucius (Quintus), G. I. 188 
Municeps, App. P. ++3 
Mutuum, G. 11. 82, ilL 90 
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N. 

Neeessarius hera C. n. 37, 58, 153 
-155,186-188. 

U. XXII. II 
Negotiorum gestor, G. IV. 33, 84 

n., AI/'. p. 450 
Naum, G. lL ~7 n., m. 78 n., 

174. IV. 15 
N aus. G. 11. ~7 rr. 
Nomen arc:arium, G. m. 131. 13t 

- traD&cripticium, G. IlL 1~8--130 
Notio, G. 111. 181 ". 
Novatio, G. II. 38, iII. u8 n., 176 

-179, API· p. 465 
Noxa, G. Ill. ISg n., IV. 75 
Noxalis causa, (f. I. 141 
Noxia, G. IV. 75", 
Nuncupatio, G. lI. 104 
-u. xx. 9 
Nuptiae justae, G. I. 56 n. 

O. 
Oblatio, AI/'. p. 463 
Oblatio curiae. API· p. 443 
Obligation, G. m. 88 n. 
- cession of, G. II. 38 
Obligatio naturalis, civilis, praetoria, 

G. III. 137 "., API. p. 449 
- stricti juris and bonae fide, App. 

p·450 
Obrogatio (legis), u. L 3 
Occupation, title by, G. u. 66-69, 

API. p. 438 
Officium judicis, G. IL ~~o 
Omission of adopted children from a 

testament, G. IL 138-140 
- of children from a testament, G. 

11·1'13 
Oportere. G. IV. 34 n. 
Orbus, App. p. 441 

P. 

Pact defined, G. 1II. 139 rr., App. p. 
449 

Pacta adjecta, legitima, praetoria, 
A,p. p. 451 

Partiary legatee, G. n. ~54 
Partitio, U. XXIV. 25. 
Partnership, G. III. 148--154 
Paterfamibas, U. IV. I 

Patria potestas, G. I. 55-57, 87, 
88, 931 9of, n. 87 

- - U. V.I 

Patron, rights of. G. I. 37 n. 
Payment by mistake, G. u. ~83 
Peculium, G. II. 106 n., UI. 56 
Pecunia certa credita, G. lIL 78 n., u'" IV. L 13, 171 
Per capita, per stirpes, C. III. 8, 16 
Perceptio, C. n. I ... API. p. 439 
Peregrini dediticii, C. L 14 
Periculo (actio cum vel siDe), C. IV. 

16t 
Permutatio, C. JJJ. 141 
Peroratio, C. IV. 15 
Persona, C. J. g, JIL 160 n., IV. 

183 
- incerta, C. II. ~38 
Petitoria formula, G. IV. 9~ 
!'ignoris capio, C. IV. ~~9 
Pl82ium, C. III. 199 
Plebs defined, C. I. 3 
Pledge-creditor, C. II. 64. nt. ~o .. 
Plus·petitio, C.~lV. 53-60 
Populus de6ned, C. I. 3 
Possessio animo solo, C. lV. 153 
- bod fide, C. IL 43, 45, 50. 9~-

94 
- bonorum, C. II. 119, I~o, ns. 

1'26, "9, 13S, JlL 3~, 33 n. 
- civilis, C. n. 51 n. 
- cum Ie aut sine Ie, C. JL 148, 

149, m. 35-37. 
- lucrativa, C. IL 5~ 
- per alium, C. lI. 139. 90, 95 n. 

IV. 153 
- pro herede, C. n. 5t, IV. 1# 
-vitiosa, C.IV. 151 
Postliminium, C. L ug, 187 
- U. X. 4, X.'I(IlI. 5 
Postulatio judicis, API. p. 456 
Postumus C. I. 147 n. 

- alienus, C. II. 'J41 
- heres, G. II. '30-13t 
Potestas cOeJ:isting with manus, C. 

I. 136 
- (over children), C. I. 55-57,87, 

88, 93, 94, u. 87, API· p. 435 
- - u.v. I 
- (over slaves). C. L 5t-5'" IL 87 
Praecarium, API. II· 449 
Praediator, C. U. 61 
Praediatura, C. IL 61 
Praedium, C. IL 61 ... 
- U. XIX. I 
- difference between urban and 

rustic, C. I. ItO, II. 14 n. 
Praejudicium, C. IV. 94 n. 
Praes, C. IV. 131 16 n., 94 
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PE""~¥EEio, EV. E3E>-E;?i 
Praeteritlon of adopted children, C. 

_1:E( I~~i~cke~ a y""tameet), 
11. 123 

Pffff:texie tes, II I. ffO", 
P,,;.::arium, C. II. 60, IV. 150 ". 
Privilegium, C. II. 101 
P:Ee hereEI:, gesEi'E, C: I:'Ef, 
Probatio causae, C. I. 29-32 
ProcinctuE:z C. II: 10 Z 

XEf, 2 
Proconsul, C. L 6 ". 
l'1'z:zulus, C. I, Z 96 
P,OCura2ff, C. 39> 64, '52, 

84,98, 101 
I'izzz:ura2fr Caieftris, I. 
Proscriptio bonorum, C. III. 220 
Provinciae Caaaris, C: I. ". 
PuGEfrtati froximus, 111. 208 ,,: 
Puberty, C. I. 196 

XI:z8 

Quaestor, C. I. 6 ". 
Qmuta F:::lcidiz"iz" fl. ,z~ 
- Pegasiana, C. II. 255 
Quasi·agnation of a ~ Mres, C, 

131'~143 
Quasi·contract, C. III. 91 ". 
Qjjki:i-deli£:t, C, Ell. G I ". 
Qiiffi·pa2z:inus, App. p. 437 
Quasi·possession, C. IV. 139 ". 
Qiiiir:::la ?lkiillicb,i tesEfmenI~ C. 

127 "-
Quintus Mucius, G. L 188 

R. 

Rapina, III. 209 
Ratihabitio, C. II. 95 ". 
R"":iiperZizres, 1. If, 406 

105 n. 
Re"'!lDci¥fkio, G: II;:: z, ". 
R:::plicatiiZ, C. ali 
Res corporales et incorporales, G. 

12-:4 
- (i±ivis!i,ns on, C. IL , "-
- mancipi et nec mancipi, C. I. 

I9Z, II. ZZ-"'Z 
- - lJ. XIX. I' 
- religiO!"'-'!, G: II. 4, 6 
-ZiillCUlkf G. .8 
- sacrae, 'G. 11. +. 5 

Aescripmm. I.? 
Responsa Prudentium defined, C. 

F{estlp:::l:::tio, A. IV. ". 
Restipuiatio de calumnia, G. IV. 

174 
F{estituere, C. IV. 144". 
Restitutio in integrum, C, IV. 5{ " •• 

57 
Retentiones ex dote, U. VI. 9 
Rogatilk (leg;?): U. 3 
Aomff citUi:lk (fr.::e:.lman) may ilie 

as a Latin, C. III. 72. 73 
C. 217 

XXII. 18, XxiII. 1-3 

s. 
FlkbinzEf C. E ¢ 
Sacra familiae, C. II. S5 
Flk<:ran::"":tU:::Z, C. If, 14':7 
Slkfe, III. i 39- f of f 
Satisdatio, C. IV. 88. 89> g6-102 

judii::;"um ,zzivi, A, IV: :I~, 9: 
- tutorum, C. I. 199, 200 
Sectio bonomm, Aiifl': p. 40,}9 
Slkdor, I": f46 
Senat~nsultum, C. I. 4 

Calz:::,anzm, U, "VI. 
C}:::::lianum, G. 84, 9:, 14',.ii 

- - U. XI. 11, XVI. 4 
Hafizi:llliim, G. 30, 67, 

81 
- - U III, 

LoY',::t m: 63 
- Mauri~um. U. XIII. 

Neriiiilanfim, G, II. iii7, :If2, 

fiI8, 'I'fO, 

- - U. XXIV. II II 
Orphiiian:iiii, U ii_EfVI: 

- Pegasianum, C. II. '54. 256, 
2S8, 259, 286 

- U. III: XEfI:: 14, 
- Persicianum, U. XVI. 3 

Tert,11ian"", U xxv£. 
Treki,lllan':'ff, C. II. :iS3, '55, 

'258 
XXTI, I+. ih 

- Vespasianum, C. 67, III. 5 
Sequestratio, App. p, 450 

~:= p:~K={txi 
~r~~of ~:t\:~:: ~PPO~~h heir, 

II. 189J 190 



Sociel,,-,, C. Ill. qS-IS" 
S"lici f.7 x VI. 
Solutio. III. 168, App. p. 462 
Solutio indebt,i, C, m. APt', p. 

450 
Solutio per errorem, C. II. 283 
Specii;)")"tio. II. 

Sponsio. C. IV. r, 13. gr, 93-9~ 
- de r" restituend," \"el ,,,hibenda, 

G. 163 
- pnejudicialis. G. IV. 94 

pro smed,' litil, "t vi ,dicialum, 
G. 91--94 

Sponsor. C. III. 1 15 
Sp"ns"z onlp uttad"d tOUf rhaY "b­

ligahons, G. III. 118 
and fidupromi;"',,ors "~"~no 

wiih fid"juSSOil, C. Zil. 

118-123 
phurii, C. I, r, .. 

U. 2, 7 
Statuliber, G. II. 200 

U. I 

Status, G. I. 159 1Z., App. p. 433 
- det"min",ion oC G. I, 89 

V. P-IO 
Stipendiary lands, C. II. 21 
piipub,;o. YI. 3 c, III. 'it 71. 

empiae ei vendlfae hereditatis, 
C. II. 253, 257 
frucicaric, c,'. IV, 166 

- parlls et pro parte, G. n. 254, 
257 

xy" IS 
- pro praed~ 'litis et vindiciarum, 

C. 91--,4 
when void, C. III. 97-109 

Subrogatio (legis), u. I. 3 
S"bSC"f;,io, {Y, I. f;; n. 
Substitutio pupilla~is, G. II. 179-

181 
XV"I. 7~', 

- quasi.\?upi!laris,G. I I. ~.82 
vulbvns, (" II. H-Z7( 

- - U: XXII. 33, XXlII. " 8 
Successio (in hereditatibus), G. IIJ. 

7, I;, IS 
-'- U. XXVI. 
Sccc"",iz;n btl, APt, p. 

439 
Sui juris, G. I. 48, 127 et seqq., 

138 
- - U. IV. I,X. 
Snperficies, App. p. 
SttUS h;;,es, U. II. Itttt-

188, III. 2-6 

'luu; Sere" U. Ih 
Syni;zaph, lIZ. z34 

T. 

Talon, G. 223 

Taxatio. C. IV. 51 
Tes'"men" I L '01 

XX. 
- of a woman, G. II. In, 118, 

J"! Z 

- invalid, AN. p. 440 
Testamenti factio, C. 11. II" 'u8, 

Ill. 75 
- - U. XI. 16 
Tesi'"",en",,, i",fficiL;ttm, II, 

125 n. 
- irritum, G. II. 146 

U. XXIII. 
- militis, C. II. rog-III 
- - U. XXIII. 10 
- n'm jur2 fact;m, G. 14S 
- per aes et libmm, G. 11. 102 

U. 2 
',"urn, 11. '46 

-. -:- u. XXI.I. 18, XX!II. 1-3 
Tltu'", de JUS LLGnLL, G. 46 
TraditiO, G. II. 19, Apt. P.439 
- U. XIX, 7 
TrH"!loUy Z;!lds, II. 

T~~ct~o, AjJP. p. 454 
Tnp',callo, £s. IV, z28 
TUkb. of m"men, G. 157, 16i, 

171, 173-184, Igo-195. 11. 
J% 

Tutor, App. p. 436 
- ante heredis institutionem, G. 11. 

2.5{' 
- Atilianus, G. I. 18S, 194 

U. 18 
- ;;"fhorUa,ion by, G. 190. 8" 

-85 
U. 25'"7 

- cessicius, G. I. 168 
- - U. XI. 7 
- b"z;vu,", I. 'ES4 
- - U. XI. 14-
- d"Lus a h'raet"", G. 

176, Iii, l80~z83 
- - U. XI. 2~3 ,. 
- bz1;zciarhz", G, E. 1 {6" 

_ 1~4' tJ~I' 5 ~ . 
- f "zms}m'1; 02 ""retz" 

199. 200 

17'5, I;~, 

16" li5, 

by, J. 
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Tutor legitimus. G. I. li3. 173. li9. 
II. In 

- - (agnate), G. I. 155-16. 
- - - U. XI. 3. 3 
- - (patron), G. I. 165. 173. III. 

• 3 
- - - U. XI. 2. 3 
- optivus, G. I. ISO 
- poenae nomine, G. 11.337 
- post mortem beredis, G. 11. 23 ... 
- praetorius, G. I. IS. 
- - ll. XI. 24 
-- testamentarius, G. I. 141-IH 
Tutoris petitio, G. 1. lilt 17+, li6, 

Iii. 180--183 

U. 

Usuc:lpio, G. II. 41-58, ag, III. 
50, IV. 36 

- l/. XIX. S 
- pro berede. G. Ill. 201 

UsUfruct, G. II. 19, 116. 91• 93.9. 
Usurae fideicommissorum. Cl. II. 

280 
~su~ptio. G. II. 5g-(i1 
Usus, I.r. IV. 3 n. 

Usus, ",anus acquired by, G. 1. 
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