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XXVI 3—7.] Division per Capita. 423

3. Quamdiu suus heres speratur heres fieri posse, tamdiu
locus agnatis non est; uelut si uxor defuncti praegnans sit, aut
filus apud hostes sit.

4. Agnatorum hereditates diuiduntur in capita; uelut si sit
fratris filius et alterius fratns duo pluresue liberi, quotquot sunt
ab utraque parte personae, tot fiunt portiones, ut singuli sin-
gulas capiant. 5. Si plures eodem gradu sint agnati, et quidam
eorum hereditatem ad se pertinere noluerint, uel antequam ad-
ierint, decesserint, eorum pars adcrescit his, qui adierint : quod
si nemo eorum adierit, ad insequentem gradum ex lege here-
ditas non transmittitur, quoniam in legitimis hereditatibus suc-
cessio non est. 6. Ad feminas ultra consanguineorum gradum
legitima hereditas non pertinet ; itaque soror fratri sororiue le-
gitima heres fit, amsla uero uel fratris filia & deinceps legstima
heres non fit. 4. Ad liberos matris intestatze hereditas sine in
manum conuentione ex lege duodecim tabularum non pertine-

3. So long as there is any expectation of a swus keres possi-
bly becoming heir, there is no place for the agnates, as where
the wife of the deceased is pregnant, or his son is in the
enemy’s hands'.

4. The inheritances of agnates are divided per capita; for
instance, if there be a brother’s son and two or more children
of another brother, whatever be the number of persons in
the two branches taken together, the inheritance is divided into
that number of portions, so that each person may take one®
5. If there be several agnates in the same degree, supposing
some of them to be unwiling that the inheritance should
belong to them, or to have died before their entry upon it,
their share accrues to those who have entered ; but if none have
done so, the inheritance is not in law transmissible to the next
degree, because there is no representation among statutable
heirs®>. 6. A statutable inheritance does not belong to women
beyond the degree of cwnsanguineae, therefore a sister becomes
statutable heir to her brother or sister, but a father’s sister or a
brother's daughter, &c. does not become statutable heir’. 7.
According to the law of the Twelve Tables the inheritance of
an intestate mother did not belong to her descendants, unless
the marriage had been with conventio in manum, because women

1 Gaius, 111, 13. 2 /3, 11,16,  ® J5. I 13, 33. ¢ Jb. ulL 14, 23.
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bat, quia feminae suos heredes non habent; sed postea impe-
ratorum Antonini et Commodi oratione in senatu recitata id
actum est, ut matrum legitimae hereditates ad filios pertineant,
exclusis consanguineis et reliquis agnatis. 8. Intestati filii he-
reditas ad matrem ex lege duodecim tabularum non pertinet;
sed si ius liberorum habeat, ingenua trium, libertina quattuor,
legitima heres fit ex senatusconsulto Tertulliano; si tamen ei
fillo neque suus heres sit quiue inter suos heredes ad bonorum
possessionem a praetore uocatur, neque pater, ad quem lege
hereditas bonorumue possessio cum re pertinet, neque frater
consanguineus: quod si soror consanguinea sit, ad utrasque
pertinere iubetur hereditas.

have no suf heredes; but at a later period the rule was made by
an oration of the Emperors Antoninus and Commodus deli-
vered in the senate, that the statutable inheritances of mothers
should belong to their sons, to the exclusion of the consenguines
and the other agnates’. 8. The inhentance of an intestate
son does not belong to his mother by virtue of any law of the
Twelve Tables; but if she have the prerogative of children,
which in the case of a free-born woman 1s acquired by three,
in that of a freedwoman by four, then she is made statu-
table heir by virtue of the senatusconsultum ZTertullianum ;
provided only that her son have neither a suus Aeres nor any
one who is called by the Praetor amongst the sui Aeredes to
the possession of the goods, nor a father to whom in law
the inheritance or the possession of the goods belongs effec-
tively, nor a brother by the father’s side; but if he have a
sister by the father's side, then the inheritance is directed to
belong to both (viz. the mother and this sister)®.

! Gaius gives the old law in 111
24, without any mention of the en-
actment of Antoninus and Commo-
dus, commonly known by the name
of the S. C. Orplutianum ; but Jus-
tinian devotes a title of his Insti-
tutes (I111. 4) to the exposition of
that senatusconsultum.

* Gaws I 23, 24. In Gaius,
however, there 1s no mention of the

S. C. Tertullianum. That S. C.
forms the subject of a title in Jus-
tinian's Jnstatutes (111. 3) where full
nformation may be found. The
Jus hberorum was conferred by the
Lex Papia Poppaea, A.D. 10; see
App. (G). As to the phrase “cum
re” see Gaws, IL 148, 149; 1L
35—37.
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TIT. XXVIL. DE LIBERTORVM SVCCESSIONIBVS [UEL BONIS].

1. Libertorum intestatorum hereditas primum ad suos here-
des pertinet; deinde ad eos, quorum liberti sunt, uelut patro-
num, patronam liberosue patroni. 2. Si sit patronus et alterius
patroni filius, ad solum patrorum hereditas pertinet. 3. Item
Ppatroni filius patroni nepotibus obstat. 4. Ad liberos patro-
norum hereditas defuncti pertinet 7z ut in capita, non in stir-
pes, dividatur.

5. Legitimae hereditatis ius, quod ex lege duodecim tabu-
larum descendit, capitis minutione amittitur. * * ¥

TIT. XXVIII. DE POSSESSIONIBVS DANDIS.

1. Bonorum possessio datur aut contra tabulas testamenti,
aut secundum tabulas, gu? intestati,

xxvil. ON THE SUCCESSIONS (OR GOODS) OF
FREEDMEN.

1. The inheritance of intestate freedmen belongs first to
their sui keredes ; then to those whose freedmen they are, such
as their patron or patroness, or their patron’s descendants', 2.
Should there be a patron and the son of another patron, the
inheritance belongs to the patron alone®. 3. The son of a pa-
tron again is preferred to the grandsons of a patron®. 4. The
inheritance of the deceased (freedman) on going to the de-
scendants of the patron is divisible per cageta and not per
stirpes®.
m.mThe right of statutable inheritance originating from the
law of the Twelve Tables* is lost by caputis diminutio®,

xxviIl. ON GIVING POSSESSIONS.

"1, Possession of goods is granted either in opposition to,
or in accordance with the testamentary directions, or upon an
intestacy®.

1 Gaius, 111 40. ¢ Gaius in his Commentaries says

2 /5. 111 6o. lhittle on the topic of Bonorum Pos-

3 /b, 111. 61. sess10, giving as his reason in Im.

¢ Tab. v. L 8. 33 that he written a i

5 Gauus, 111. 51. The other statu-  treatise on the subject, which we
table inheritances followed the same  may conjecture to be his “ Commens
rule, Gaius, I1L 31, 27. taru ad Edictum Urbicum.”
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2. Contra tabulas bonorum possessio datur, liberis ¢/ eman-
cipatis testamento praeteritis, licet legitimo sxre non ad eos per-
tineat hereditas. 3. Bonorum possessio contra tabulas liberis
tam naturalibus quam adoptiuis datur; sed naturalibus quidem
efiam emancipatis, non tamen et illis, qui in adoptiva familia
sunt; adoptiuis autem his tantum, qui in potestate manserunt.
4. Emancipatis liberis ex edicto datur bonorum possessio, si
parati sint cauere fratribus suis, qui in potestate manserunt,
bona, quae moriente patre habuerunt, se conlaturos.

5. Secundum tabulas bonorum possessio datur scriptis here-
dibus, scilicet si eorum, quibus contra tabulas competit, nemo
sit, aut petere uoluerit. 6. Etiam si iure ciuili non ualeat tes-
tamentum, forte quod familiae mancipatio uel nuncupatio de-
fuit, si signatum testamentum sit non minus quam septem tes-
tium ciuium Romanorum signis, bonorum possessio datur.

2. Bonorum possessio in opposition to the testament’ is
given to descendants, even if emancipated, who have been
passed over in the testament, though by statutable rules the in-
hentance does not belong to the latter®. 3. Bonorum possessio
in opposition to the testamentary dispositions is given to de-
scendants both actual and adopted: and to actual descendants
even when emancipated, though not also to those who are
in an adopted family; but to those adopted children alone who
have remained in the pofestas (of the adopter). 4. The Bono-
rum possessio is granted to emancipated descendants by virtue
of the Edict, if they are prepared to give security to their
brothers who have continued under pofestas, that they will
bring into the division the property they had at the death
of their father.

5. Bonorum possessio in accordance with the testamentary
dispositions is granted to the appointed heirs, provided there
be no one to whom possession belongs in opposition to the
dispositions, or provided none of these wish to claim it
6. And further if a testament be invalid according to the Civil
Law, because, perhaps, the mancipation of the estate, or the
nuncupation was wanting, still donorum possessio is granted
if the testament have been sealed with the seals of not less
than seven witnesses, Roman citizens®

1 D. 37 4 3 xxIm. 23, 3 xx1l 6. Gaus, II. 11g.
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7. Intestati datur bonorum possessio per septem gradus:
primo gradu liberis ; secunde legitimis heredibus; tertio proxi-
mis cognatis ; quarto familiae patroni; guinfo patrono, patronae,
item liberss uel parentibus patroni patronaeue; sexto usro, uxori;
septimo cognatis manumissoris, quibus per legem Furiam plus
mile asses capere licet: et si nemo sit, ad quem bonorum pos-
sessio pertinere possit, aut sit quidem, sed ius suum omiserit,
populo bona deferuntur ex lege Iulia caducaria. 8. Liberis
bonorum possessio datur tam his, qui in potestate usque in mortis
tempus fuerunt, quam emancipatis ; item adoptiuis, non tamen
etiam in adoptionem datis. 9. Proximi cognati bonorum pos-
sessionem accipiunt non solum per feminini sexus personam
cognati, sed etiam agnati capite diminuti : nam licet legitimum

7. Bonorum possessio upon an intestacy is granted through
seven degrees': 1n the first degree to descendants ; in the second
to statutable heirs; in the third to the nearest relations; in
the fourth to the family of the patron; in the fifth to the
patron or patroness, and to the descendants or ascendants
of the patron or patroness; in the sixth to the husband
or wife ; in the seventh to the relations of the manumittor,
who are allowed by the Lex Furia® to take more than one
thousand asses ; and if there be no one, to whom the donorum
possessio can belong, or if there be such an one, but he have
abandoned his right, the property devolves upon the pgpulus by
virtue of the Lex Julia concerning lapses®. 8. The donorum
possessio ““to descendants” is conferred both upon those who
remained under pofestas up to the time of the ascendant’s
death, and upon those who have been emancipated*; hkewise
upon those received in adoption, but not upon those given in
adoption. g. Not only do those persons receive the bonorum
possessio “ as nearest relation,” who are related through a per-
son of the female sex, but also such agnates as have under-
gone a capitis dsminutio® : for although by the capitis diminutio

1 The first, second, third, and reFardmg patronage, as he himself
sixth degrees of intestate succession  tells us i /nsf. LIL 9. 5. See App.
here named, form the subject of (K).

separate titles of the Digest, wiz. 3 a.

38. 6, 38. 7, 38. 8, 38. 11. The 3 Gaius 1. 150.

other degrees were rendered super- & 5. 111. 26.

fluous by Justinian’s new 1egulations & xxvil. 5, Gaius, I1L, 27, 30.
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ius agnationis capitis minutione amiserint, natura tamen cog-
nati manent.

10. Bonorum possessio datur parentibus et liberis intra
annum, ex quo petere potuerunt; ceteris intra centum dies,
11. Qui omnes intra id tempus si non petierint bonorum pos-
sessionem, sequens gradus admittitur, peninde atque si supe-
riores non essent ; idque per septem gradus fit.

12, Hi, qubus ex successorio edicts bonorum possessio
datur, heredes quidem non sunt, sed heredis loco constituuntur
beneficio praetoris. ideoque seu ipsi agant, seu cum his agatur,
ficticiis actionibus opus est, in quibus heredes esse finguntur.

13. Bonorum possessio aut cm re datur, aut sine re: cum
re, cum is, qui accepit, accipst cum effectu, £ bona retineat; sine
re, cum alius iure ciuili euincere hereditatem possit; ueluti si sit

they have lost the statutable right of agnation, they still remain
relations by nature.

10. Bonorum possessio is granted to the ascendants and
descendants within one year from the time when they became
able to make their claims; to all other persons within one hun-
dred days. 11. And when any of these classes have not
made their claim within this fixed time, the next degree is
admitted, just as if those preceding were non-existent, and
this is the case throughout the seven degrees.

12. Those to whom donorum possessio is granted by virtue of
the successory edict are not indeed heirs, but are by the Prae-
tor's grant placed in the position of heirs; and therefore
whether they are themselves suing or are being sued, fictitious
actim;xs must be employed in which they are feigned to be
heirs’.

13. The grant of bonorum possessio is made either “ with
benefit” or *without benefit®” With benefit, when the reci-
pient receives effectively, so that he can retain the property ;
without benefit, when some one else can by help of the Civil
Law wrest the inheritance from him. For instance, if there
be an heir appointed in a testament, the Jdonorum possessio on
intestacy is * without benefit,” because this appointed heir can

1 Gaius, II1. 332, 1V. 34.
$ /5. 1L 148, 149, 11l 35—37. See also above, xxIm1. 6, XXVL 8.
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scriptus heres, intestati bonorum possessio sine re est quoniam
scriptus heres euincere hereditatem iure legitimo potest.

TIT. XX1X, DE BONIS LIBERTORVM.

1. Ciuss Romani hberti hereditatem lex duodecim tabula-
rum patrono defert, si intestato sine suo herede libertus deces-
serit: 1deoque siue testamento facto decedat, licet suus heres ei
non sit, seu intestato, et suus heres ei sit, quamgzem non natu-
ralis, sed uxor puta, quae in manu fuit, uel adoptivus filiss, lex
patrono mhil praestat. sed ex edicts praetoris, seu testato li-
bertus moriatur, ut tamen aut nihil aut minus quam partem di-
midiam bonorum patrono relinquat, contra tabulas testamenti
partis dimidiae bonorum possessio illi datur, nisi libertus ali-
quem ex naturalibus lberis successorem sibi relinquat; siue
intestato decedat, et uxorem forte in manu uel adoptiuum
filium relinquat, aeque partis mediae bonorum possessio contra
suos heredes patrono datur.

by his statutable right wrest the inheritance from the donorum
possessor.

xxiX. ON THE PROPERTY OF FREEDMEN.

1. A law of the Twelve Tables' confers the inheritance of a
Roman citizen freedman upon the patron, where the freedman
has died intestate without leaving a swus Aeres®: and there-
fore if he either die after making a testament, although leaving
no suus heres, or die intestate, and leave a swus heres, even
one not connected by birth, but a wife, for instance, who has
been under his manus, or an adopted son, the law above-
mentioned grants nothing to the patron. But by virtue of the
Praetor’s edict if, on the one hand, the freedman die testate,
bequeathing nothing or less than half to his patron, possession
of one half of the goods is granted to the patron in spite of the
testamentary directions, unless the freedman leave as his suc-
cessor some one of his actual descendants ; and if, on the other
hand, he die intestate and leave, say, a wife under masnus, or an
adopted son, possession of one half of the goods is in the same
way granted to the patron to the detriment of the sus Aeredes®,

1 Tab.v.L8 % xxvi.:. Gaius, Il 40, ¥ /3. L 41,
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2. In bonis libertae patrono nihil iuris ex edicto datur.
itaque seu testala decedat, id tantum iuris patronus habde, guod i
testamento, ipso tutore auclore, dafum esi; seu intestata moriatur
hiberta, semper ad eum hereditas pertinet, licet liberi sint liber-
tae, g#i quoniam non sunt sui heredes matri, #7on obstant pa-
trono. 3. Lex Papia Poppaea postea libertas quattuor libero-
rum iure tutela patronorum lberauit; et cum intulerit, iam
posse eas sine auctoritate patronorum testari, prospexit, ut pro
numero hberorum libertae superstitum uirilis pars patrono de-
beatur. 4. Liberi patroni uinhis sexus eadem iura in bonis
libertorum parentum suorum habent, quae et ipse patronus.
5. Feminae uero ex lege quidem duodecim tabularum idem ius

2. No rights over the goods of a freedwoman are bestowed upon
a patron by the Edict; and therefore if, on the one hand, she die
testate, the patron has no rights beyond those given him in the
testament, which he as guardian authorized'; and if, on the
other hand, she die intestate, the inheritance always belongs to
him, although she may have descendants, for these, not being
sui Jeredes to their mother, do not stand in the patron’s way®,
3. The Lex Papia Poppaea afterwards exempted freedwomen
from the tutelage of patrons, by prerogative of four children?,
and having established the rule that they could thenceforth
make testaments without the patron’s authorization, it provided
that a proportionate share of the freedwoman’s property should
be due to the patron, dependent on the number of her surviving
children®. 4. The male descendants of a patron have the
same nights ever the goods of the freedmen of their ascendants
as the patron himself has®. 5. Under the law of the Twelve

intestata monatur hiberta, semper ad
eum heieditas pertinet, licet hbeii
st hibertze, quomam non sunt sui
heredes matn  sex lestamentum

1 x1.27. Gaius, I. 192. We have
filled up the lacuna according to
Huschke’s conjecture. Lachmann
suggested : “‘sive auctor ad testa-

meutum faciendum factus sit,” a
reading approved of by Goschen and
Bocking. Somethingisplainly want-
ing to make the sense complete, and
the seu before snfestata cannot gram-
maucally stand alone, but indicates
that another sex either precedes or
follows. Hence some editors have
tieated the sentence in the MS, as
the first of the alternatives and sup-
phed the other thus: *“itaque seu

Jure focertt, heres scriptus obstat
patrono.” The meaning of the pas-
sage 1s the same whichever way it is
amended, for the testament of the
freedwoman could only be legal if
made with the consent of the pa-
tron. See Gauus, IIL 43.

3 7b. 1. 43.

3 1. 1. 194+

& 7b. 111. 44.

8 76, 111 45.
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habent, atque masculi patronorum liberi; contra tabulas autem
testaments hberti aut ab intestato contra suos heredes non na-
turales bonorum possessio eis non competit; sed si ius trium
liberorum meruerint, etiam hacc iura ex lege Papia Popgaea
nanciscuntur. 6. Patronae in bonis libertorum illud ius tantum
habedant, quod lex duodecim tabularum introduxit; sed postea
lex Papia patronae séngenuae duobus liberis honoratae, hibertinae
tribus, id iuris dedit, quod patronus habet ex edicto. 7. Item
ingenuae trium liberorum iure honoratae eadem lex id ius
dedit, quod 1psi patrono tnbuit. ***#*

Tables' female descendants have just as much right as male
descendants of patrons, but donorum possessio does not apper-
tain to them either in opposition to the testamentary directions
of a freedman, or on his intestacy as against those suz /leredes
who are not such by blood ; yet if they have obtained the pre-
rogative of three children, they acquire these nghts also by
virtue of the Lex Papia Poppaea®.

6. Patronesses used to have only such rights over their
freedmen's property as the law of the Twelve Tables esta-
blished; the Lex Papia Poppaea, however, afterwards gave to a
patroness of free-birth® enjoying the privilege of two children,
and to a freedwoman enjoying that of three, the same nghts that
the patron has under the Edict®. 7. So too the same /x gave
to a woman of free-birth enjoying the privilege of three children
all the nghts which it conferred upon the patron himself*.

1 Tab. v. L 8, previously referred
toin§ 1.

3 Gauus, II. 46, 47.

3 The word sngenuae is not in the
MS. but was mnserted by Cujacius
and adopted by succeeding editors
in accordance with the words of
Gaius referred to in the next note.

¢ Gaius, III. 49, 50. But ob-
serve that Gaius says that the Lex
Papia Poppaea did not give toa free-
born patroness having two chuldren

or to a freedwoman patroness having
three children the full nghts of a
patron,but eadem fere jura, allowing
the complete nghts only to a free-
born patroness having three, or a
freedwoman patroness having four
children. This agrees with Ulpian’s
statement that the one class had only
the nghts under the Edict, the other
the nghts under the Lex Papia

Po?paea.
£5. 111. 50.
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APPENDIX.

(A). On Status, Civitas, Latinitas, &c.

ALTHOUGH Gaws gives all the more impoitant rules as to Siafus, yet
he never collects them together, so that it will be advantageous to put his
scattered observations in a connected form, and to supplement them with
mformation drawn from other sources.

Firstly, Status consists of three elements, (1) Liberty, (3) Citizenship,
(3) Family. This is implied rather than stated in Gauus, I. 159, et seqq.

In Gaws, L 9, the pnmary element, hberty, is touched upon. All men
are either free or slaves. Freemen, agam, may be Romans or foreigners :
if Romans they may either possess the full franchise, Ciutas, have the
lower kind denominated Lafinifas, or be m the stll inferior degree of
Dediticsi. (Gaz. 1. 12.)

Secondly, both the perfect Crds and the Lafinus may possess their
rights either by bnth or by manumission. This fact as to Cives is stated
expliatly in Gaius, 1. 10; and that there were Latins by birth 15 indicated
by him 1n 111. §6.  'When Gaius wrote there were no Dediticz: except eman-
cipated slaves, but i earher days there were Dedificz who had not been
raised from servitude to this inferior species of freedom, but depressed
into 1t from their absolute liberty as Peregrini. That this state oclP things
had passed away may perhaps be gathered from the otherwise puzzling
word guondam n Gas. 1. 14.

Hence, leaving the discussion of the elements involved in Famidlia to
another note, we may tabulate thus with regard to Liberty and Citizenship,
denoting by A, B, C, respectively, the first, second and third grades of the
members of the Roman state :

Homo
Liber Servus

Ingernuus Libertinus

Perergnnus Latinus Cwis  Civis  Latinus Dediticius
Colonanus Jumanus
B A B C

‘We have now to consider the various privileges of the three orders of
Roman citizens. A full Crds Romanus had two sets of nghts, those poli-
tical and those prnivate. His political nghts were the Fus Sufragu, or
ctY:city to vote in the Comitia, and the Jus Honorum, or ehgibility for
holding offices and magistracies. It would be foreign to our purpose to
enter at length into the distinctions originally existing between Patricians

G. 28
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and Plebelans as to these matters, for in the hme of Gaws such differences
had long ceased to exist. Ornignally the Plebeians had neither of the jura
named above, but gradually their infenonty ceased, and they stood pre-
isely on the same footing as the Patncians.
he private nghts of a Crtns Romasnus were the Conubtum, or capacity
to contract juslae nuptiae, whence flowed the pecuhar relations of Patria
Potestas and Agnato, and the Commercium, which gave to its possessor the
gower of making contiacts and conveyances (especially in reference to land)
y the pecular form styled Mancipatio, of writing a Testament or inhenting
under one (pnvileges summed up 1n the phrase Zestaments Factio), of mak-
ing a Cessw 1 Fure, &c. &c. From the Conubium too and from the Testa-
menti Factio the plebeians had been ongnally debarred, but this badge of
infenionty, like the other, had lon% died out.

The next class to Crves 1n early times was that of the Coloms Romani,
who had the Conmubium, Commeraum and Testaments Factrw, and could
enjoy Dominium ex Fure Quiritium, but were devord of Fus Flomorum and

us Suffragn. Then came the Latini, who had Commercium only.

hether this included Zestament: Factio or not 1s disputable, but probably
it did mvolve1t, for when Ulpan (XX. 14) says that the Latims Fumiani
were restrained from this by the specal provisions of the Lex Juma, he
would seem to imply that the other and older Latins had possessed 1t.

These Latins, generally designated Veferes Latins, became full citizens
by the Juhian law, and so too did the Colon: Romas: ; therefore the Latins,
or rather Latins Colonars, of Gaws' time were 2 new creation (see note
on Gaius, 1. g5), and their pn\ulegcs were 1n all matenal points similar to
those of the Lafin: Fumsam, to whom accordingly we pass on, merely
remarking by the way that the new Latin: Colonari were so called, not
because of race or blood, but from the analogy of their Status to that of the
Veteres Latins,

The Latins Funiani then had Comsmercium, and though they had not
the full Zestaments Factio, they ‘had a modified form of 1t; as they could
be balance-holders and witnesses, or even be instituted heirs, for they were
allowed to become purchasers of the patrimony, as Ulpian states (xx. 8),
and the purchasers were at the time of which he 1s speaking the heirs
themselves.  Probably, therefore, when in later days the heir was no
longer allowed to be purchaser (Gaws, I11. 103) they could sull be heirs.
But although they could be instituted heirs (or purchasers), they could not
take up the inhentance unless prior to the time when the testament came
into operation they had attained to the full Crztas.  Ulpian, xxit 3.

Moreover they were debarred from the most important part of the
Testamenti Factio, the making of a testament of their own, as we have
already shown on the authonty of Ulpian (XX. 14), and this 1s corroborated
by Gaws, 1. 23.

Further these Latins had no Conubium, although facilities were afforded
for their becoming Crves Roman:, and i such an event they would of
course obtain this and all other civic nghts (see Gaws, 1. 28—32); and
naturally they were deprived of the hrgﬁer powers of voting or holding

tracies.

As to the Deditiaii, Gaius gives so complete an account of their disquali-
fications in 1. 25—27, that it 1s unnecessary to do more than call attention
to the passage.

‘We may observe in conclusion that the son of a Dedificius would on his
father's death be a Peregranus, and the son of a Latinus Fumanus in the
same event a Latinus Colonarius. Over neither of them, therefore, had the

tron those nghts as to mhentance which he had possessed over their
mhus. and which are descnbed in Gaius, 11 56—76.
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(B). On Puotestas, Dominium, Manus, and Mancipium.

Potestas means primarily right or domination over oneself or something
external to oneself. In many passm%es of the sources 1t 15 used as synony-
mous with jus, and as equivalent to full and complete ownership.

The only place in the fm%vments of the XII. Tables where the word
occurs is the };llowmg: «¢S1 furiosus est, adgnatorum gentihumque n eo

cuniaque ejus potestas esto” (Tab. 5, 1. 7); and what is there denoted
g; it 15 evidently a power of superintendence and direction. We may
conclude then t{at potestas was mot the archaic word expressing the
combination of positive rights and authonty essed by the head of the
household, the paterfamelias. Maine thinks that manus was the old word
expressing this and all the other notions subsequently marked with the
te and distinctive appellations of domssium, potestas, mancapium, and
manus. But whatever was the comprehensive archaic term, or whether
there was one at all, pofestas 1n the cl 1 junsts is the word used to ex-
press the rights and authonty exercised by the paterfamulias over the
persons of the famulia, Just as domsmium denotes his power over the inani-
mate or unintelhgent components of the same.

We may further obseive that pofestas has two widely different significa-
tions 1n the wrntings of the classical junsts, according as they are speaking
of the authonty exercised over a slave, domsnmica potestas, or that over a
child, patria potestas. The powers mvolved in the first were obviously
much more extensive than those involved in the second, although 1t is said
they were 1dentical in the earhest days of Rome.

Mancipium, which onginally means hand-taking (masnu capere), is in its
technical sense connected with a particular form of transfer called masnci-
patw, and stands in the sources, 1st, for the mancipatio itself (see Galus, II.
59, 11. 204, 1V. 131); 3nd, for the nghts thereby acquired ; 3rd, for the
subject of the manscipatio, the thing to be transferred; 4th, for a particular
kind of transferable objects, viz slaves, to whom 1t 1s applied, so says a
law of the Digest (D I. 5. 4. 3), because ‘‘ab hostibus manu capiuntur:”
although the more probable reason for the application of the term 1s to be
found 1n the fact that slaves were viewed by the Roman lawyers as mere
lhm% and so capable of transfer from hand to hand.

e importance of the term manciptum, so far as regards the historical
aspest of Roman law, lies in the fact that fiom its connection with the word
manus we gather a correct 1dea of the ancient notion of property, which was
in effect the dominion over those things only that could be and were actu-
ally transferred from hand to hand.

As potestas came gradually to bear a restricted meaning in the law
sources, and wnstead of being a general term for authonty of any kind
began to sigmify authon;)t‘y over persons only, and thove too such alone
as were in the famiia of the possessor of the potestas; so mancipsum
became a technical term implying the power exercised over free persons
whose services had been transferred by mancipatio; and manus, ongmn-
ally almost 1dentical with mancipsum, was imited to the one case of power
over a wife.

A freeman held in mancipsum was a quasi-slave relatively to his lord,
although still a freeman n regard of aﬂ other members of the Roman
state,

On the subject of masncigium read Muhlenbruch’s Appendix on 1. 12,
in Hemeccius’ dntigg. Rom. Syntagma, pp. 159, 160,

28—2
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(C). On Arrogation and Adoption.

The process of arrogutio resembled the passing of a Jex, and took place
in the Comutia Curiata. Legislative sanction was required for so solemn an
act as the absorption of the family of the arrogusus into that of the arrogans
(see Gaus, 1. 107) for two reasons: firstly, because the maintenance of a
family and its sacred rites was viewed as a matter of 1ehigion and as influ-
encing the prosperity of the state ; secondly, because the popu/us claimed a
right of succession to all vacant inhentances as “parens ommum” (Tac.
Ann. 111. 28), and arrogation naturally prevented vacancies occurnng.

This method of adoption ger Mlun: was practised long after the
empire was established. In Cicero’s time it seems to have been frequently
employed, and 1n the Pro Domo, c. 29, we have a pass:ge contaiming the
form of words used : *‘ Credo erum, quanquam in 1ll4 adoptione legitime
factum est mhil, tamen te esse interrogatum, Auctorne esses, ut in te
P. Fontelus vitae necisque potestatem haberet, ut i filio.” Augustus,
Nero, and other emperors, adopted in this form, viz. by order of the

wlus ; nor was 1t till after Galba’s time that 1t fell into disuse, as 1s
evident from the speech which Tacitus puts into that emperor’s mouth :
¢“S) te privatus lege cunata apud pontifices, ut mons est, adoptarem,
& (1)::!. 1. 18.)

Adoption, or rather arrogation, by imperial rescript afterwards replaced
the older method. The reader destrous of further information on this
topic, the principal interest of which lies in its relation to the history of
social hife n ancient Rome, 15 referred to Heweccius’ Antrgg. Rom. Syn-
tagma, 1. 11. pp. 143—1532, Mullenbiuch’s ediuon, and N(une’s Ancient
Law, chap. V.

(D). On Zutors.

Tutors may be thus tabulated according to their species

.. § (a) Optivi, Gaius, 1. § 154.
A. Testamentarii | (8) Dauvy, /6. § 154.
(v) Agnati, 75. § 155.
B. Legiumi..... . { (8) Patrom, 7. § 165.
(¢) Quasi-patrom, Jb. § 175.

e . (¢) Manumissores liberarum personarum, J5. § 166.
C. Fiduciarii ... (n) Liben quasi-patronorum, /4. § 175. '

D. Cessicit (6), /5. § 168.

E. Dativi (2 magistratibus dati) z ((3 iﬁf‘z‘f} 12'5? 13756_—13874:

Tutela was exercised over minors or women. Those under futda were
placed 1n that position because, either as 2 matter of fact or of implication
of law, they were incapable of exercising the legal nghts which appertained
to them as persons suz surs. In Gawus' time the notion that women were
incapable at any age of managing their affairs was exploded (Gauus, 1. 190),
and therefore the tutor of a woman, in many cases, had to interpose his
auctorilas at the woman’s command, and not at his own discretion. (Ulpian,
XI. 27.) In the case of a minor the tutor’s power to compel either acts or



On Tutors. 437

e

forbearances was unhimited ; an ‘‘actio tutelae,” however, to be brought by
his ward on attaining puberty, hung over him, and constramed him to act
for the ward’s benefit (Gaius, 1. 191). When the futels was exercised over
a woman for the benefit of tutor and ward at once, m the case, that is to
say, of the two latter of the three classes of futelae legitimae above, we are
told that the tutor had great power to compel forbearances (/5. 1. 192), but
we are not told whether he could insist on acts, e.g. whether he could
compel the purchase of land, as well as stop the sale of land ; but the
absence of mention of this, the greater power of the two, would imply that
he had not got it, as the tutor of a minor had. The futelac legutimae of the
agnat: over women wete abolished in Gaius’ time; previously the same
remarks would have applied to them.

A. Tutores testamentarii were allowed by the law of the Twelve
Tables: ‘“uti legassit super pecumia tutelave suae rei ita jus esto.” Hence
this class might be called /egrtames equally with the succeeding, but to avoid
confusion the two are marked by different appellations.

B. Tutores legitimi ave of three kinds :—

I. The agnati of one to whom the rfa!erfami&z: had appointed
no testamentary guardian. The clause of the Twelve Tables which
authonzed the agwmas 10 act is lost, but Gaius is exphcit i his statement
that their authonty 1s based on the Tables (Gaius, I. 155).

II. The patroni and their children (Gaius, 1. 165); by implication
arising from the wording of the Tables. The son very progerly succeeds
his father as tutor, since if there had been no manumission he would have
succeeded him as domumus, and therefore he fairly inhents the nghts
reserved out of the domumum.

III. The manumittor of a free-born person, when that manumittor
was the palerfamilias himself (Gauus, 1. 175).  If, however, the manumittor
were a stranger, he would not be a futor legitimus, but only a futor fidu-
caiarius (15, 1. 166) : and :ﬁ:' the children of a futor legstsmus of this class,
which we may call the of guasi-patroni, would be futores fiducsaru
(7. 1. 175). The father is allowed to have futela legitima, because when
he mancipates the son as & prehminary to emancipation by himself, he 15
regarded as retaining in some degreer{is potestas ([b. 1. 140); and although
emancipation dissolves the pofestas, yet the futela is, in reference to t
father’s intent, allowed to be of the highest kind—/egstima. When, how-
ever, the father is dead this reason no longer operates, and the fuf/a of the
brother of the emasncipatus is only fiduciara; for if at the father’s death
both sons had been under potestas, after the death each would have been
independent of the other, and therefore although the fuZ/a must be kept up
(for the son of a manumittor succeeds to his father’s position as pasromus or
guasi-patronus, and consequently to the tutorship attached to that character),
yet the futela 1s altered 1n kind to meet the equity of the case. Whether
the Zutela 1s of one character or the other 1s no matter of indifference, if the
manumitted person be a woman; for, as above observed, the coercive
powe:l of a tutor legatimus were great, whilst those of a tutor fiduciarius
were nl.

C. Tutores fiduciaris are of two kinds =—

I. Manumttors of free persons mancipated to them by a parent or
coemptionator. Such persons have only the tutorship of the nominal cha-
racter, because when mancipation is made to a stianger for purposes of
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maqnmxssion. the law imphes a trust that the manumittor will not use his
position for his own profit (Gauus, 1. 141).

II. Children of guas-patroni, whose case we have discussed just

above,

D. Tutores cessicii. This kind is fully explained in the text, and
requires the less comment as 1t went out of use very soon after Gaius’ time.

E. Tutores dativi *—

I.  Praetoru, gaven by the praetor for various reasons (Gaius, I. 176
—184), and when given suzplantmg for the time the authonty of the tutor

of one of the preceding

shorter period,

—deputy-tutors, m fact, for a longer or

1L. A#lani, tutors appointed by the magistrate in cases where a
minor or woman has no tutor at all,

(E). On Acquisition.

The various modes of acquisition recognized by the Roman Law are
divided into two classes, (1) Natural, (2) Civil; the former existing 1n the
junsprudence of all nations, the latter peculiar to the Roman legal system.

These and their subdivisions may be thus tabulated.

See Hallifax's Analysis of the Crod Law.

I. Natural modes of acquisition.

(@) Occupancy.
(1) Of animals. Gaius, 11. 66, 67, 68.
(2) Of property of the enemy. /4. 11. 6g.
(3) Of things found. Just. Jmsz. 11. 1. 18 and 39.

(8) Accession.
(r) Natural

(a)
®
(0%)
®)

The young of animals. Just. Just. 11 1. 19 and 37.
Alluvion. Gaius, I1. 70.

Islands rising in the sea or a river. /2. 11 72.
Channcls deserted by a nver. Just. Just. 11. 1. 23.

(2) Industrial.

(a)
®
147]
(3)
()
®
(n)

Specification.  Gaius, 1. 79.

Conjunction of solids. Just. Just. I1. 1. 26,
Confusion of liquds. /4. 11. 1. 27.
Commixtion of solids. /5. 1L 1. 28,
Buildings. Gauws, 11. 73.

Writing. /6. 11. 77.

Painting, /5. 11. 78.
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(3) Mixed.

{a) Planting. /6. 1L 74.
(8 Sowmg. M. 1L 75
(v) Perceptio fructuum. Just. Jmst. 11, 1. 38, 36.

(¢) Tradition (delivery). Gaius, I1. 65.
(r) Onsale. Just. Jusi. 11. 1. 41.
(2) On gft. Jb.
(3) On loan (mutuum, which 1s 2 transfer of property, be-

cause the same thing has not to be restored). Gauwus, 1i1

II. Civil modes of acquisition.
(A) Unwversal.

(B)

(@) Succession on death.
(1) By testament (keredifas). Gaius, 11 98.
(3) By law (heredetas). 16. 11. 8.
(3) By the Edict (bonorum possesso). 16, 11. 98,
(4) By fidescommssum. Ib. 11. 248.

() Arrogation. J&. 11. ¢8, 111, 83.
(¢) Comventio in manum. 1b. 11. 98, 111. 83,

(d) Bankruptcy. Jb. 11 98, 1L 77.
(1) Voluntary (cessso bonorum). I5. 1. 78.
(2) Involuntary (sectio bomorum).

- 9o,

() Addictso bonorum libertatum servandarum causa.

Just. Jnst. 111 11. Pr.
(f) Cessio s yure heredstatss.  Gaius, 111. 85,

Singular.

(a) Mancipatio. 11. 23,

(8) Cessio im jure. 11.212.

() Usucapio. 11 41.

(d) Donatio propria. Just. Jnst. 11. 7. 2.

(¢) Domatio tmpropria.
(1) Propter nuptias. Just. Inst. 1L 7. 3.
(2) Mortss causa. 1b.11. 7. 1.

(/) Succession on death.

(1) Legacy. Gaius, II. 97, I9I.
(2) ZFadacommssum singulare. Ib. 11. 260.

(3) Caducum. Ib. 1. 206,
(¢) Adjudicatso (Ulpian, X1x. 16),
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With regard to the donationes, (d) and (¢), 1t 15 to be observed that in
general a transfer of property results immediately from the gft, and there-
upon is founded a right of action for transfer of the possersion also. Donatio
mortis causa 15, however, an exception, for therein the possession is trans.
ferred at once, together with the property, but the property 1s resumable at
the donor’s pleasure, and if he exeicise his privilege, he can as propnetor
recover the possession by action

Ulpan (xIx. 2) gives several of these civil titles to singular succession,
and adds another, *‘ex lege,” which subdivides into legata, caduca, donationes,
and all other methods not matters of immemonal custom, but introduced by
specific enactments.

(F). On #ke causes rendering a Testament invalid,

‘When a testament would not stand, it might be either,

Inyustum,
Non yure factum, ¢ owing to some original defect :
Imperfectum :

ng“‘";‘ . oments, if the testator have not festaments factso: or if the
: heir have 1t not :

Ruptum: by an agnation or quasi-agnation; by a subsequent testa-
ment : by revocation or destruction:

Inritum or arritum: through a capiis diminutio of the testator, or
through no heir appearing under the testament :

Deststutusm : also when no heir appears under it:

Rescissum or Inofficrosum: when a guerela inofficiosi is sustained. See
Just, Zase. 11. 18,

{ if a child be omitted or disinherited without cause s

(G). On the Lex Julia & Papia Poppaca.

On account of the distaste for marriage prevalent at Rome in the time
of Augustus, and the consequent rapid diminution of the number of the
citizens, that emperor felt bound to apply a remedy. Heineccius (Xxv. 3)
adduces instances of legislation to the same end in earlier days, which those
who are curious on the question will find worth thewr perusal; and the
growing evil had been a subject of anxiety to Juliuis, who meditated bring-
ing forward a law to encourage marnage, but his sudden murder caused
the plan to end fruitlessly. In his days the evil had grown to such a height
that the extinction of the Roman name seemed imminent, for we learn from
Appian that at the first census taken after the civil war the number of
citizens was only one half of that previous thereto. (Appian de Bell. Crz.
1. 102.) By the time of Augustus matters were still worse, and so in A.D.
4 the Lex Fulia de maruandss ordimsbus was carried.  But as this enactment
was not fully enforced until A.D. 10, and as the Lex Pagia Poppaea was
passed in the same year, the two are most frequently spoken of as though
they were one law, and cited under the name of the Lexr Fulia & Papia

Loppeea,
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The most important provisions of the famous /ex or combination of eges
were as follows :

I. Amongst candidates for office that one should have a preference
who had the greatest number of legitmate children. Tac. Ansn. Xv. 19.

IL.  Of the two consuls he should be senior (qus prior sumebat fasces)
whose children were the most numerous. (Aul. Gell. Moct, A#. 1. 15.)

III. A relief from all personal taxes and burdens should be granted to
citizens who had a certain npumber of children:—thiee, if they hived at
Rome; four, if they lived in Italy; five, if they lived 1n the Provinces.

(But we must note that this provison, though Heneccius states it to
have been contained in the Lex Juha and Pappia Poppaea, is a matter of
dispute, and its existence 1s demed by Rudorfl and others).

IV. Senators should not marry freedwomen or women of a depraved
character, (Venas, a lenone manumissas, guae artem ludicram exercuissent,
vel filias eorum gus gusmods artem fecissent): but the restnction was not
extended to freedwomen in the case of other freeborn citizens, not senators.

V. Women should be freed from tutelage by the jus liberorum, i . by
bearing three children, if they were freeborn women, or four, if they were
freedwomen. Gaius, I. 145, 194; Ulplan, XXIX. 3.

The jyus lsberorum conferred other pnivileges also, the chief being that a
mother possessing 1t could succeed to the inhentance of her childien: but
this right sprang from the S. C. Tertullianum, which merely adopted the
defimtion of yus /iberorum n the Lex Julia et Papia Poppaea, and made it a
title to the succession.

The three or four children need not be living at the time the privilege
of exemption from tutelage or of succession was claimed: it was sufficient
if the‘y had been born alive. (Paulus S. R. 1v. 9. 9.)

Closely connected with the jus liberorum was the rule (also contained in
the Lex) that patrons, who otherwise could claim contva fabuias a pars
virilis with the children of a freedman in case the freedman died
of 100,000 sesterces or more, lost the nght if the freedman left three children:
and that patronesses obtained this same nght of patrons, to share gro ver:li
parte with the freedman’s issue, if they themselves had three children.
Gauus, 111, 43, 50.

VI. Unmarried persons were to take nothing either by way of inherit.
ance or of legacy, and married persons without children were to take only
one half of the inheritance or legacy bequeathed to them. Gaius, IL, 111,
144, 206—1208, 286.

But it is to be observed that the Lex Pagi: Po&ptu allowed 2 woman a
respite from marriage, and consequently from the penalties incurred by
cehibacy, for two years after the death of her husband, and for eighteen
months after a divorce : therein adopting the principle, although altering the
detail of the Lex Julia, which had allowed a period of one year or of six
months from the same terminations of a marrinie‘;es 'vel;

In connection with these provisions of the Julia et Papia Poppaea
important alterations were introduced into the law of accruals and lapses.
Let us first consider the old law on the subject.

Pievious to the Lex, legacies which utterly failed from the death or
incapacity of the legatee, or from any onginal invahidity of the bequest,
dapsed to the inheritance, and 5o benefited the heir. But this rule did not
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immediately apply to co-legacies: these only lapsed if both or all the
co-legatees were unable to take.

Hence if some of the co-legatees were able to take, there might be
accrual instead of /apse. Thus

(1) If the joint-legacy had been given disfunctim (in which case the
co-le‘gatces were styled re conpuncts), there was no accrual, for each legatee
had from the beginning a title to the whole thing:

(2) If it had been given corjunctim (in which case the co-legatees were
termed re ef verbis compunctt), accrual was generally allowed, 1.e. the sur-
viving legatee or legatees took the share of their deceased associate, the
only exception bemng 1n a legacy by damsation, where there was a lapse
(Gauus, 11, 2035):

(3) If the joint legacy had been given with a specification of the shares
to be enjoyed by each legatee (in which case the co-legatees were said to be
verbis conpuncts), there was no accrual, but a lapse, on account of the sepa-
ration of the interests ab ansfio.

The Lex Papia Foppaca swept away all these regulations and left the
law thus : all mnhentances and legacies to unmarried and childless persons
were void and were termed caduca (butl cadibes by marrying within one
hundred days could avoiud the forfeitme; and in the case of oré: only one
half the bequest was caducum, Ulpian, XviL 1, Gaws 1L 286):

Legacies which would have lapsed or accrued by the civil law were put
under the same rules, and said to be i causd caducs. These rules were
caduca should go ;

(1) to co-legatees joined re ef verdis or verbis and having children. (As
we said above, those jomed re would of course get the full legacy from the
umversality of their onginal title, and therefore wanted no help from the
law) : failing these, they went

(2) to the heirs who had children: failing thesc again,
(3) to legatees generally (not comjuncti) who had children,
(4) to the fiscus.

The only exception to these lations was in the case of ascendants
and descendants not more remote than the third degree, who took nhent-
ances and accruals, whether they had children or not. Ulpian, xviiI.

All these rules were again abolished by Justinian (see Code vi. 51. 11),
and the old regulations were restored almost exactly, but the exceptional
law as to legacies by damnation was not re-enacted.

Caracalla had previously abrogated the Lex Papia Poppacs, and made
¢caduca go to the fiscus.

VII. The husband could not be heir or legatee of the wife, nor the
wife of the husband, to an amount greater than one-tenth of the propert{ of
the defunct, together with the usufruct of another third, unless children had

born from their marnage. But there were certain exceptions to this
rule, depending on the age of the parties, and there was a capacity for
taking one-tenth extra by title otP‘ each child born from a precedent
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marriatﬁe and still alive, and one-tenth also by title of each child born
from the mamage with the defunct and lost before his or her decease;
and further, the devise of the usufruct of the third was capable of being
changed into a devise of the ownership in the same case of a child bemng
born from the marnage and subsequently dying. Ulpian, xv. xvI.

VIIL. The Lex Fulia et Papra Poppaca also contained a most compli-
cated statement of the rights of a patrona and flia patroms, with therr
medifications according to the possession or non-possession of the jus
liberorum by these persons or the lberfus or lhiberta, which are fully set
forth by Gaius, (111. 39—76), but need no discussion here, because they
refer to a stage of junsprudence utterly alien fiom modern ideas, and
therefore solely of antiquanan nterest.

(H). On the Decurionatus.

The decuriones were the members of the senate of a municipium, i.e. of
a town which was allowed to manage 1ts own internal affans. Ongnally
the musnicipes or burgesses, convened m their general assembly, seem to
have held the sovereign power: they elected the magistrates (see Cic. gro
Cluentio, 8), and they enacted the laws (Cic. de Leg. 111. 16) : but the power
of the assembly gradually declined, and the senate usurped its functions,
directly administering all business, instead of adopting and passing the
matters sent up to 1t by the musmcspes. The senate and its members are
denoted by diferent names at different penods of Roman history, onginally
ordo decurionum (for instance, in Macrobius, Saz. 11. 3. 11, where there 1s
an anecdote that Caesar found 1t more difficult to get a decurionatus at
Pompen than at Rome), then ordo simply, finally curia, and the members
euriales ot decuriones. Dunng this last perniod the magstrates of a musns-
cipium were nominated by the decurwnes, and the functions of government
apportioned between the two. The first infringement on the rights of the
municipes as a body may be referred to the time of Augustus, who ordered
that the nght of suffrage at elections should be confined to the decsriones -
and from that time the name of mumucipes, originally applied to all the
inhabitants, 1s confined by writers on the subject to the members of the
senate or cura.

As the decuriones were thus invested with so large an amount of power
and influence, 1t may be asked why in later times 1t was difficult to find
men willing to become members of the corporation, and why had devices
to be invented to keep up the numbers of the curia; for instance that of
allowing legitimation to be effected by enrolment of an illegitimate son as
a member of the curia %ﬂer oblationem curiae). The answer 1s, that the
absorption of all power by the emperors in later times rendered the office
one of intolerable responsibility, and further, that heavy fees attended the
enrolment of & new member.
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(I). On the Classification of Legacies.

The following table exhibits the resemblances and differences of the
vaious forms of legacy :

I. 1L 1L 1v.

Per Vindica-  Per Damna-  Sinends modo.  Per Praecep-
b 2 lionem.

Form, Direct bequest Simple charge Charge upon  Direct beguest
to the legatee. upon the heir. the heirmma  to one of seve-
: pecubar form. ral joint-heirs,

Process for Vindicatio, Condictio, Condictio. Judicium

recovery. famihiae ercis-
cundae.

Subject.  Property ex  Anything Property of  Property of

Jure Quirilium whatever, whe- the testator or the testator.
of the testator. ther belonging  the heir,

to the testator,

the heir, ora

stranger; m

exstence or

future,

Conjoint  Shared equal- Shared equal- Shared equal- Shaied equal-
Legacy. ly: accrual al- ly. no accrual ly: accrual ly: accrual

lowed. allowed, but  allowed. allowed.
lapse to the
inhentance,
Disjoint  Shared equal- Paid in full to  Paid in full to Shared equal-
Legacy. ly. each legatee.  first clumant: lyl,
whether to
second also a
disputed point.

-

(K). On Bonorum Possessio.

In the law-sources Bonorum Possessio and Possessio Bonorum are by no
means convertible terms, but the former indicates a Przetonan inhentance
(if such a term may be allowed), and the latter a possession allowed to
creditors, legatees and certain others, enumeiated by Hemeccius in his
notes on Jnst. 111. 10.  (See his Antrgg. Rom. Syntagma.)

Bonorum Possessio was either contra tabulas test &2, or secundim tabu-
las test 4, or ab sntestal

Of these Bonorum [FPossessiones, the second-named came earliest into
existence, being granted by the Prator in support of a testament nvalid by
the Civil Law through some technical informality, but yet duly evidenced

! The rules as to this kind of legacy 1) considered a legacy by prasception
are given according to Gaius and the Sabi-  identical wath one by vindication.
mans: the Procuhians (see Ulpian, xxiv,
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by the seals of seven witnesses (Ulpian, XXVIiL 6, Gaius, I1. 11g). Of this
Bonorum Possessio hers entitled by the Civil Law could also avail themselves ;
and they generally did so, because of the advantage of the mterdict “Quo-
rum Bonorum,” which was attached to it. Gauwus, II1. 34.

Next were invented the Bonorum Pos. ab intestato, but of these
again heirs already entitled by the Civil Law could avail themselves.
Last in pomnt of ime the Bomorum Fos. contra tabulas came into

When the system was completed the order of admission under the
Prastor's Edict was, firstly, those claiming contra tabulas; secondly, those
claiming secundum tabulas; thirdly, those entitled ab wntestato.

As Ulpian states all that 1s essential regarding the Possessiones comtra
and secundum tabulas m Tit. xXVIil., we may pass them over without
further notice, and proceed to explain the third Possessio, that ab intestato.
The difficulty in understanding the subject anses from the fact that both
Ulpian and Justiman in their enumeration of the grades (seven according to
the one, eght according to the other), combine in one view the successions
to sngenus who had never undergone a mancipation and emancipation, the
successions to sngenu: who had passed through this process, and the succes-
sions to ftberti.  We will take the grades as they stand in the hists furnished
by our authorities; but 1t will be seen that if the successory nghts of patrons
and quasi-patrons were eliminated, and the table thus made applicable to
the estates of those persons only who were ingenus and had never been
in the status called mancipium, the grades would be reduced to four,
namely those numbered 1, 11, 1v and ViI below.

1. Lsberi formed the first class or grade to whom the Preetor granted
Bonorum Possessto ab intestato; and by /iber: we understand, 1st, descendants
who had never passed from their ancestor's pofifas; and, those who had
been completely transferred by adoption into a stranger’s polestas, and then
ranked as Zéber: of the stranger, losing all claims both avil and preetorian
on their ancestor; 3rd, those who had been emancipated, and so had lost
their civil-law claims on their emancipator (whether he were their paient b/y
m:'t.ure or by adoption), and succeeded to hum only through the Prator’s
al

11. The second class consisted of the Zgitimi or statutable heirs, L.e.all
on whom the laws of the Twelve Tables or later leges or sematusconsulta
had conferred successory nghts. Thus agnates who claimed under the
rules of the Twelve Tables, mothers under the S. C. Tertullianum, children
of intestate females under the S. C. Orphutianum, were admitted n this

If the deceased had been emancipated, his patron or quasi-patron stood
at the head of this class of successors, ranking next to those named in the
first class : at any rate he did so under the laws of the Twelve Tables, but
later enactments introduced from time to time so many modifications into
this rule, that, to avoid confusion, we have judged it expedient to tabulate
the subject separately in the next portion ofJ the Appendix.

III. The third class, styled Decem Persone, is mentioned by Justinian
only and not by Ulpian; doubtless because 1t was only of imi)ortance atan
carlier stage of Roman jurisprudence, when manumissions of free persons
after mancipation were not unfrequent. The qnui-patron. or manumittor,
would by the civil law have been entitled to succession on the intestacy of
a quasi-freedman, in preference to the agnates of the latter; but the Preetor
interfered and postponed him to the following relations of the manumitted,
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viz., the father, mother, grandfather, grandmother, son, daughter, grandson,
grand-daughter, brother or sister. Thus the third class is hardly a class
at all, but an interpolation into the second class, leaving the order of suc-
cession therein when the deceased was a manumtted smgesnuus to be, 1st, the
decem personae; and, the guasi-patronus and s sus Aeredes; 3vd, the other
agnates of the manumitted, not included in the decem personac.

When a slave was manumitted he could have no decem persomae, for
none were agnates to him, or even cognates, except descendants born after
his manumission, and these would be entitled in the first class, as léberz.

It may be noticed that the decem persomae introduce another confusion
into the order of succession; for they Were not of necessity agnates, but in
some cases cognates,and cognates pioperly form the next or fourth order of
successors. ‘That they were not invanably agnates 1s evident, for the grand
parent might be maternal, and the biother or sister uterine.

IV. The fourth class consisted of the cognates of nearest degree,
cognals proxsmi; and we see the reason why the word proxzmu 1sintroduced,
if we bear in mind that descendants took ger stirpes, and were not of neces-
sity equally near of kin to the deceased, whereas cognates took per caprta,
and as there was no representation amongst them, they must of necessity
be all of one degnee.

V. The fifth class was one altogether unconnected with the succession
to ordinary mgensa, 1 e. to those not manumitted, consisting of the agnates
of a patron (or quasi-patron), to whom the laws of the Twelve Tables gave
no rights, 1f they were not also sus heredes.

VI. The sixth class comprised the patron, patroness, and their descend-
ants and ascendants; and although these persons seem to have been pro-
vided for already, yet we must remember that the Civil Law 1ecognuzed the
nghts of those only who had not suffered caputis diminutio, and thus the
present title of the successory edict was needful to bring in those patrons,
&c., who had undeigone such a change of status, and therefore were no
longer legutimi. It was also needed to brning in the descendants of patron-
esses, who by the strict Civil Law could not claim through a female ancestor.

VII. Husband or wife were the next class, and thus a reciprocal suc-
cession was established between those who had been married without a
conventzo 15z manum.,

VIII. The last class again had reference only to the property of Jiderti
or quas:-hibert:, conferring 1t, in case of falure of all other clumants, upon
the cognates of the manumittor.

If a person entitled under any particular class failed to put in his claim
within tE: prescribed period (Ulpian, XXVIIIL 10), this did not absolutely
destroy his nghts, but merely diminished them, for he mught still take
concurrently with claimants of a lower order. It will be observed that the
succession given by the Praetor might either be (1) in confirmation of the
Civil Law, as 1n the case of the possessio secundum tabulas granted to the
testamentary heir, or that confra Zabulas to omitted children, or that ab
anlestalo to the susus heres, agnate or patron: (2) supplementary to the law,
as in the case of the cognates, for whom the lep Enw made no provision
whatever: (3) in derogation of the law, as in the case of the possessio secusm-
dum tabulas, when the testament was deficient in the matter of mancipation
or nuncupation.

The succession of patrons (or quasi-patrons) on the intestacy of their
freedmen is so entirely 2 matter of antiquanan interest, that for all practical
ends attention need be paid to the succession to smgema: alone; and there-
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fore we will conclude by giving a comparative table of those entitled on
such persons’ decease intestate, under the laws of the Twelve Tables and
under the Preetonan Edict as 1t stood m Gawus’ time.

TwEeLVE TABLES. PRAETORIAN EDICT.
1. Sw heredes. 1. () Sui heredes.

(8) Emancipated descendants.
(B. P. unde libers.)

II. Agnati et agnatae. II. Agnati et Consanguinez.
(B. P. unde legitsms.)

III. Gentiles. II1. (a) Agnati capite demnuti. Gaius, 111 27.
(8) Agnate cevees 200
(y) Agnati sequentes R 15
(5) Liben in adoptivé familid ...... 31,
() Cognati ... 30.
(B. P. unde cognati vel proxsmilatss causa.

(L).  On the Inkeritances of Freedmen and Freedwomen.

The subject of inheritances of freedmen and freedwomen, except from
an antiquanan view, is of no great interest: but for those who wish to pur-
sue 1t we subjoin the following analysis of the cases treated of by Gaws
and Ulpian:

I. When a freedman died leaving his patron, or a male descendant?® of
his patron, surviving him :

(a) by the Laws of the Twelve Tables, a suus Aeres or seriptus Reves had
precedence of the patron:

(B) by the Pratonian Edict, no suws Aeres except an actual descendant,
not specially disinhented, had this prionty ; but it was not lost by emanci-
pation or adoption: whilst as aganst a seriprus Aeres, not being a descend-
ant, or as against one who was a suus Aeres merely by operation of the il
law, the patron could claim half :

() by the Lex Papia Poppaea even actual descendants, if less than three
in number, and if the freedman died worth 100,000 sesterces, did not bar
the patron’s claim, but he took a pars zariis with them. In other respects
the Pretorian rules were left standing. Gauus, 111. 3g—43, 45; Ulpian,
XXIX. 1, 4.

I1. When a freedwoman died leaving her patron, or a male descendant?
of her patron, surviving her:

(a) by the Laws of the Twelve Tables the patron excluded the descend-
ants of the freedwoman :

(B) the Preetor left the law as he found it:

() by the Lex Papia Poppaea the patron’s right was restricted to a gars
virdis.  Gaus, Il 43—45; Ulpian, XXIX. I, 4.

! Sc. a descendant tracing thiough a hine of males.
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III. When a fieedman died Jeaving a daughter of his patron, or
other female descendant !, surviving him*

(a) by the Laws of the Twelve Tables this daughter had the same
claims as the son of the patron:

(8) the Praetor ignored her claims:

(7) the Lex Papia Poppaea allowed her to rank asa son, if she had three
children. Gauus, I11. 46, %lpxnn, XXIX. §.

IV. When a fieedwoman died leaving a daughter of her patron, or other
female descendant!, surviving her:

(a) by the Laws of the Twelve Tables this daughter had the same claims
as a son of the patron :

(B) the Praetor ignored her claims:

(y) the Lex Papia Poppaea allowed her to rank as a son if she had three
children and the freedwoman less than four; bLut if the freedwoman had
four children and made a testament n their favour, the fi/za pafrom: had
no claim; if the freedwoman died mntestate, the fiza patron: claimed a gars
wridis of the freedwoman made a testament and disinhented her children,
a moiety went to the filia patroms.  Gaws, III 47.

V. When a freedman died leaving his patroness, or 2 male descendant?
of his patroness, suiviving him :

(a) by the Laws of the Twelve Tables the rights of a patroness were the
same as those of a patron, but her descendants had no nghts.

(8) The Przetor admutted the descendants to the nghts of the patroness
herself, under the title of *Bonorum possessio unde hben patron: patro-
naeque et parentes eoruin.” See App. (K).

(y) By the Lex Papia Poppaea, if the patroness had three children and
was fieeborn, she had the full nights granted to the patron by the same Lex;
and 1if she had two children, being herself freeborn, or had three children,
being herself a freedwoman, she was entitled to the nghts conferred on
patrons by the Edict. Gaws, 11L 49, 50; Ulpian, xx1x. 6, 7.

VI. When a freedwoman died leaving her patroness, or a male
descendant? of her patroness, surviving her:

(a) by the Laws of the Twelve Tables the rights of a patroness were
the same as those of a patron:

(B) the Praetor admitted her descendants to the same rights:

(v) the Lex Papia Poppaea adopted the Civil and Praetorian rules, unless
the freedwoman died testate, in which case the patroness with children had
the rights of a patron under the Edict. Gauus, 111. 51, 532.

VII. When a freedman died leaving a daughter of his patroness or
other female descendant!, surviving hum :

(a) by the Laws of the Twelve Tables such daughter had no rights:

(B) but under the Pretonian Edict she was admtted:

(v) by the Lex Papia Poppaea she was again excluded, unless she hada
child. Gaius, 11 53.

VIII. When a freedwoman died leaving a daughter of her patroness
or other female descendant! surviving her:

(a) by the Laws of the Twelve Tables such daughter had no right:

1S ad d ing through a line of males,
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(8) but under the Praetonian edict she was admtted :

(7) by the Lex Papia Poppaea she was again excluded, unless she had a
child.  Gaws, UL 53.

It will be observed that the rights of the patron over a Roman citizen
freedman are transmitted, 1f transmitted at all, to his descendants and not
to the heirs appomted 1n his testament.  Gaius, 111. 48, 58.

The nhetitance of a Latin on the contrary belonged 1n all cases to the
patron and his appointed hewr.  Gauus, 111. 58

(M). On the Classification of Obligations.

Obligations according to the Roman law are divided into (A) Natural
and (B) Civil.

A. Natural obligations again are divided into (a) those which the civil
law absolutely reprobates (see Warnkoenig’s Commentaries, Vol. 11. p. 158),
and (b) those on which an action cannot be tounded, but which can be
used as an exception or ground of defence : nwda pacta.

B. Civil obligations are also subdivided into (a) civil obligations in the
strictest sense, 1. e obligations furmished with an action by the avil law,
(8) praetonan obligations, which are enforced by an action granted through
the later legislation of the Praetor’s edict.

(a). Of these civil obligations in the strictest sense there are two sub.
divisions, viz. (I) those which are altogether unconnected with the jus
gentium and based on the awvil law only, lgdus constitutae: (11) those
recognized by the jus gemtsum, and received into and furnished with an
action by the civil law, jure czvils comprobatae.

Under (I) we may c{asslfy (1) obhigations springing from contracts styicts
Juris, which were actionable because entered into with special forms which
the civil law prescribed: (2) obhgations by delict: (3) what were called
obligationes ex varis causarum figuris, arising chiefly from quasi-contracts
or quasi-delicts, but not entirely confined to these.

nder (I1[) we may range (1) contracts of the kinds styled real and con-
sensual: (2) two descriptions of pact (see A.b. above), of which the law
took cognizance in later times, viz. Pucfa adjecta and Pacta legitima, an
explanation of which will be found below.

A real contract is one wherein execution by either party is 2 ground for
compelling execution by the other: a consensual contract, one which binds
both partics immediately upon their settlement of the terms,

(8). The praetorian obligations were chiefly those called constitsusum
pecumiae, 1.e. a promise to pay a debt of our own already existing according
to natural law, but not enforceable by action, or to pay a debt, legal or
moral, of another person; for the exaction of which, after the promise had
passed, the Praetor in his edict farmished an action: and praxarium, a
grant of the use of a thing dunng the pleasure of the grantor, who again
could only recover possession by means of a remedy (the wslerdictum de
precario) provided by the edict.

A See Pothier om Oblligations, translated by Evans, Vol 11, p. 406, and
PP. XVIIL.

Dismissing these Praetorian obligations, we will briefly indicate the
species included under the genera numbered I. and 11. above.—

G. 29
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Contracts stricts juris (1. 1, above) weie either verdal or kteral; the
verbal beng the stipulations so fully described by Gaws (1L 92—127); the
luteral bewng the nomina, chirographae and syngraphae, as to which he also
says enough (I1I. 128—134) to render further particulars unnecessary here.

To these ought to be added, sexusm, a contract solemmzed per aes ef
libram; of which little mention is made by Gaius, 1ts employment being
1n his day almost a thing of the past.

The obligations from delict (1. 2, above) were fourfold, as Gaius tells us
(111, 182—a15), ansing either from furtum, rapina, damnum injurid datum,
or wyuria

As to the variae cansarum figurae (1. 3, above), Gaws says but little,
and that little indirectly and inferentially (¢ & 1 111. 91). We stated above
that these figurae mcluded two mmportant bianches, quasi-contracts and
quasi-delicts: of the former subdivision we may bring forward especially the
instances of Negotiorum gestio, business tiansacted for 2 man without his
knowledge or consent, whereby a jural relation anses, which 1s described 1n
detail by Mackeldey in his Systema Furts Romans, §§ 460—462; and solutro
wndebith, touched upon by Gaius shghtly, but as to which Mackeldey also
gives full information 1n §§ 468—470; and lastly, communio tncidens a com-
munity of interest cast upon two or more persons without agreement of their
own, for which we shall again refer the reader to Mackeldey, §§ 464—467.

The guasi-delicts were chiefly injunous acts of slaves or descendants for
which the master or ascendant was hound to make reparation, some of which
are named by Justiman i /nst. 1v. 8, 1 and 2; the act of a yudex gui
litem suam fact (Gan 1v. 52) is another instance. A further example 1s
that of 2 man who has left an obstacle on a high way, or kept some thing
suspended over one, which by ﬁrovmg a nuisance to or by falling on a
passer-by or his property works hum damage.

The other figurae weire obligations arising from the contracts of our sons,
slaves, and agents, remedied by the actions wd guod jussu (1v. 70), exer-
citora and institoria (IV. 71), tributoria (1V. 72), de peculio o de sn rem
werso (1V. 73), or from the delicts of our sons and slaves or from mischief
committed by our cattle, remeched by the actions moxalis and de paupere
(1v. 75—80 and Just. Just. iv 8 and g).*

We now need only specify the chief contracts and pacts giving rise to
an action which fall under Class 11. above, and our enumeration of obliga-
tions 15 completed.

Real contracts, then, are mufuum,a loan where the borrower has not to
return the identical thing lent, but an equivalent: commodatum, a loan
where the borrower has to 1eturn the identical thing he has received: de-
positum, a loan for the benefit of the lender, or in other words a deposit
of a thing for the sake of custody; with which 1s classed seguestratio, the
placing of a thing 1 the hands of some third person till its owneiship 1s de-
aded by a swit prgnus, a deposit as a pledge: Aypotheca, a pledge without
an actual deposit but with one implied. Besides these there are certain con-
tracts, which for want of a more specific name are styled smsomunati, and
by the Roman lawyeis are 1anked n four subdivisions, viz., Do ut des,
Do ut facias, Facio ut des, Facro ut facias; and the first of whuch, though
called innomunate, has a name, germutatio.

Consensual contracts are Empfro Venditio, Locatio Conductio, Societas
and Mandatum, treated of by Gaius (111 135—162), Emphyteusss, or a lease
peipetual on condition of the regular payment of a rent, and Superficies,
a lease of a similar character, but refernng only to the building on a parts
cular plot of land, and not affecting the land, and therefore termunated by
the destruction of the building.

The contracts descnibed as real or consensual are fomae fida, that is



On the Decemviri, Centumvir, &oc, 45T

to say, the sudex who has to decide cases arising out of them may entertain
(eiqiutable pleas or answeis. So also are the quasi-contracts and quasi-
elicts.

Pacta adjecta and Pacta legitsma (see 11. 3 above) still remain to be men-
tioned. The former are agreements attached to donac fide: contracts, and
regarded by the law of later times as forming part of the contract, so that on
their breac{‘; an action may be brought. Examples are an agreement that
on the purchaser selling again what he has bought, the vendor shall have
a night of pre-emption, &c. &c. (see Mackeldey, § 419). Pacta lestima are
of various kinds, but the chief are the pactum donationis and that de dote
constituenda. These again are too minute in their nature to be discussed 1n
an elementary treatise, and we refer the reader desirous of mnformation to
Mackeldey, §§ 420—428.

(N). On the Decemuiri, Centumviri, Lex Pinaria, Lex Acbutia,
Leges Juliae,

A. The De. i sthitibus judicandis.

From the time of the X11 Tables decemviri seem always to have existed
in the Roman state, a fact which is indicated by Livy (111. 55) in the words
he quotes from a law of the consulship of Valerius and Horatius : “‘ut qui
tnbums plebis aedilibus judicibus deremvzrrs nocuisset, ¢jus caput Jovi
sacrum esset, familia ad aedem Cerens Liberi Liberaeque venum iret.”
Livy further tells us that the Decemviri, so called by preeminence, by
whom the xI11 Tables were drawn up, themselves exercised judicial func-
tions “‘singuli decimo quoque die,” (111. 33). When the consular govein-
ment was re-stabhsheg a court of decemziri was still kept 1n existence,
and, according to Heffter, had the cogmizance of almost all suits up to the
date of the institution of the Praetor’s office (B.c. 367). Unul that event
Ieffter also holds that there was no giving of a_sudex, except in cases where
the law specially provided for suits being conducted per rudscis postula-
tionem: grounding his opinion on Tab. L I 7: *‘Ni pagant, in comitio aut
in foro ante mendiem causam conjicito, quom perorant ambo praesentes
msettmendiem praesenti sthtem addicito:” so that the decemverd had what in

tumes was styled cognitso extraordinaria in all sacramentary cases.

B. The Lex Pinaria.

This Zzx, enacted about B.C. 350, effected a great change in the functions
of the decemveri. A large number of actions had already been withdrawn
from their cognizance, and transferred to that of the Praetor; and possibly
because this magistrate was now overburdened with business, the Lex Pinaria
empowered hum to appoint a judex from the number of the decemzrri, such
pd‘: not receiving a general but a special commussion, that is, one confined
to the particular case entrusted to him. There is indeed a e from
Pomponius in the Digest (D. 1. 2. 2. 29) which seems to refer Ee institution
of decemviri to the same penod as that of the guatuorveri viarum, &c., the
words being, ‘‘deinde quum esset necessarius magistratus qui hastae prae-
esset, Decemviri litibus judicandis sunt constituti. em tempore et
quatuorviri etc.” But as we know from Livy that the office existed pre-
viously, we must admit that the strict meaning of constetuti should not be
pressed, but that we ought rather to understand that some new function
was conferred on the decemvirs; and Aasia will then be interpreted as
the sacramentary actions for which the Lex Pinaria authorized the Praetor
to call in the deemviri as judices. This explanation may, however,
necessitate our placing the Lex Pinaria in the year 308 B.C. instead of

29—32
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350 B.C., because Pomponius says the guatuorvnri were instituted at the
same tune as the sruumuin caputales, and the date of ther mstitution is
BC. 308; but, on the one hand, we are not bound to consider that Pompo-
nius 18 accurate to a few years in his very sketchy account; and, on the
other, even 1f he be, there is no very valid reason for the commonly-received
opimon that B.C. 350 1s the date of the Lex Pinana.

C. The Lex Acbutia. Gaius says that by this law and the two Julian
laws the legus actiones were abolished, save in two cases, viz. actions refernng
to damnum infectum and actions tnied before the cemtumvin. Those who
wish to know exactly how much was effected by the Lex Aedutia and the
Leges Fuliae respectively, should consult Heflter's Observations on Gasus Iv.
Pp. 18—4t1, a portion of his work too long for transcription here. The
results he arrives at are these: the Lex Aebutia may be divided into two
principal clauses; 1st that the cenfumurri should judge in all sacramentary
cases of a private nature, save only that the cognizance of questionstouchigg
liberty of citizenship should be left to the decemuvirs stlstsbus yudscandss?, 3
that all other causes which had previously been sued out ger judscis arbutrive
postulationem or per condutionem should thenceforth be matters of formada,
the Praetor having the jurisdiction thereof and appoiwnting a sudex, who
must give a deasion within eighteen months from his appointment.

D. The Centumviri, This college consisted of 105 members, three from
each of the thirty-five tribes3, and Cicero gives a hist, the concluding words
of which imply that it 1s not an exhaustive one, of their functions: *‘jac-
tare se in causis centumwviralibus, in quibus usucapionum, tutelarum, genti-
htatum, agnationum, alluvionum, circumluvionum, nexorum, manapiorum,
panectum, larainum, stillicidiorum, testamentorum, caeterarumque rerum
wnumerabilium jura versentur. (D¢ Orat. 1. 38.)

E. The Leges Fuliae. In the reign of Augustus important ¢ in
the constitution of the centumwiral courts took place. The decemvirs stistsbus
yudicandss had still some shght onginal and independent junsdiction left to
them, but the Juhan laws gave them a new function, that of presidents of
the court of the cenfumwirs, an office previously held by ex-quaestors. The
number of the centfumvsn either at the same time or soon after was increased
to 180, and they were divided into two or four tribunals, (some think more,)
which in some cases sat separately, although in others of more importance
the whole body acted together as judges. Whether much alteration was
made by the Julian laws 1n their cognizance is a disputed point: some junsts
have held that they could no longer deal with actiones 12 rem, which thence-
forth were all per formulam, others have denied this statement ; but thereis
very hittle evidence either way.

F. The Form of Process in a Centumvival Cause. ‘The plaintiff first
made application to the Praetor Urbanus or Peregninus 3, (having previously
Eleven notice to his adversary of his intention to do so,) for leave to proceed

fore the centumvirs. If leave were granted, formahties simlar to those
descnbed by Gaius in 1v. 16 were gone through, sponsiones, however, for-
feitable to the opposing %arty, taking the place of the old sacramenta,
forfeitable to the state. The daemuviri then convened the cemtumuiri, or
those divisions of them who had to decide on the question, according to the
nature of the case. The rest of the process presented no pecubiar features.

! See Cic. pro Caecana, 33: Domo, ® Heffter maintains that applicabon
29 i " could 1 some cases be made to the Prae-
* See Festus, sub verb, tor Peregninus.  See Ods. p. 39
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(O). On the Procecdings in a Roman Civil Action.

In the present note it is proposed to describe the various steps of a
Roman action at law from its commencement to 1ts termination.

We shall, however, first briefly notice the nature and extent of the jaris-
diction of those higher officials by whom all pomnts of pleading and techm-
cal preliminanes were decided.

t 1s, of course, unnecessary to speak here of the early history of Roman
actions, or to examine the historical account of the changes hy which juns-
diction 1n civil smits was supposed to have passed from the kings (if it ever
was in their hands) to the consuls.

It is sufficient to take up the narrative at the time when the Practors
were the supreme Judges, invested with that twofold legal authonty which
is descri by the techmical terms jurfsdictio and smperium. (See 111
181, n ) Two functions were compiised n the yuresdictio, onc that of 1ssuing
decrees, the other that of ass:g'nmﬁ aajudu (Judicis datio).

When therefore the htigants had made up their minds to settle their
disputes by law, they were accustomed to appear before the Praetor in a
place specially assigned for tnals. In old times this place was always the
cometim®: at a later period the Comutium or Lorum was reserved for Fudicia
Jublica, whilst private suits were tried under cover in the Basi/ica. If the
Praetor heard the cause in his superior seat of justice, he was said to preside
pro tribunals, 1f in his ordinary seat, he was said to try de plano®.

The applications for relief at his hands were of course much more
ummportant and informal at the sittings de plano than at those pro trebunals,
where all those cases were investigated which required a special argument.
Hence it became customary for the Praetor, whenever some very important
business was brought before him pro ¢r:6unali, to obtain the assistance of a
constluem, the members of which sat behind ready to instruct him when
difficult ponts of law arose 1n the course of the hearing2. ¢‘Often,” says
Pliny¢, “have I pleaded, often have I acted as suder, often have I sat mn
the consthum.”

The Practor’s court was closed on certain days, for, as is well known,
there were dies fasts, dics nefasti and dies snterciss. *“On the foimer days,”
savs Varro (de Ling. Lat. vi. 28—30, 53), ‘‘the Praetor could dehiver his
opinions without offence, on the dies nefasts, or close days, the Praetor was
forbidden to utter his solemn mjunctions Do, Do, Addico ” consequently
on those days no swits could be heard. The business before the court was
distributed methodically over the dies fast:; thus on one day postulationes
only would be taken, on another cagmutiones, on a third decrees, on a fourth
manumissions, and so on, an arrangement pe fectly famihiai to the practisy
Inglish lawyer, who takes care to provide himself with the cause hsts a:ng\
public notices of the courts he has to attend®.

From this short notice of the superior courts and their characteristics we
proceed to describe the actual method in which suits were conducted.

1 See Plautus, Poewsins, 1m1 6 712, governors of provinces were amilarly as
‘‘cras mane quaeso 1D comiuo estote ob-  sisted by a body of Jurisconsults called
wiam ” assessors, of D 1 32,

# Hence Martal’s alluuon, : Igz‘:em i zo.G .

Sedeas 1n alto tu licet mbunali Jce nate on Gaius, 1 279

Et e curuli jura genubus reddss ¢ The P'";""'hbz 1 noticed, need to

Epig xi o8, %o on circuits, for the despatch of busnesy,
to certain specified places, hence Formm

3 Cf. Cic. de Oratore, 1. 37. The Clandu, Cormelss, Domstu, &c.
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Before resorting to law 1t was usual to endcavour to bnng about an amica-
ble settlement of the matters of difference by means of the intervention of
fniends. If their efforts were unavailing, the dispute was referred to Court,
and the first step in the swit was the process termed /n jus vocatso. In old
times this /» jus vocatio was of a very primitive character. The plamtiff
on meeting the defendant bade him follow him into court ; should the de-
fendant refuse or delay to obey the mandate, the plaintuff called on the
bystandeis to bear witness to what he was doing, touching them on the ear?
as he did so, after which he could drag his opponent off to court in any
way he pleased. In course of ime this rough and ready form of summons
was got 11d of, and at length the method of direct application to the Prae-
tor was adopted, by whom a fine was imposed 1n case his order for appear-
ance was disobeyed. The defendant, if he obeyed the summons and made
his appearance, was able to obtain an intenm discharge, either by procuring
some one to become surety for his further appearance?, or by entering mnto
what was called a ¢ransactio, that is, a settlement of all matters 1n dispute.
Should neither of these courses have been adopted, on the defendant
announcing his intention to fight the case the next step in the business was
the editzo actionis. This moved from the plamtiff, and was in effect the
actual commencement of the case itself. By 1t the defendant was formally
challenged, and upon it he might, or rather was obliged, either to accept
service, or to ask for a short delay in order to consider as to the gropnely of
accepting. The plaintiff, however, might 1f he pleased declare his aim and
object to the defendant at the ime when the 2ocatio 12 jus was 1ssued?, or
after 1ts 1ssue he might informally and out of court state his demand to his
opponent, or tell him the form of action he intended to adopt®. Which-
ever mode he did adopt, the result was that the presiding magistrate and
the defendant learned from the plamtff that he intended to **postulate?,”
1.e. make a formal demand of a formula.

No particular phraseology or foimal language was imposed upon the
plaintiff 1n the publication of the edizzo.

As the selection of the particular form of action was entirely in the
planuff's power, he was permitted to vary the form at any time before the
final settlement of the pleadings (that 15, between the actioms editio and
the deductw in judicium), for ‘‘edita actrio speciem futurae litss demonstrat™
says the Code®.

Of course such changes on the plaintiff’s part were met on the defend-
ant’s side by applications for delay, and the costs consequent upon these
delays were thrown upon the ‘plamuﬂ'. Sometimes the form of action prayed
for was mnadmissible 1n itself, sometimes the mode in which 1t was pre-
sented to the court was objectionable : in either of these events the Praetor
refused to allow it, and whether this refusal were immediately upon the
actiones editio or at a later penod, the Praetor was not bound to declare
such refusal by a decretum, but could 1f he chose simply pay no attention to
the application. Hence, durning the régime of the Iz{u actiones, the impor-
tance of strict and precise compliance with the rules of pleading, for the
consequence of ill-drawn or badly-worded af)leadmg on the part of the
plaintiffl was failure, or, to use the techmical phraseology, causa cadebat.

! See Horace, Saf. L 9 74, and Plau-  frequently happened that the dehvery of
tus, Curcxlio, v 2. 23 the formulae depended upon long argu-
2 See D 2 15 ments n which the shill and knowlelge
3 See Plautus, Pers. 4 9 8—10. in plead of the ad were fully

¢ Techmcally called denunciatio, D. s.
2.722.and D 5§ 3 20 12

* The term postulatio embraced all ape
plicatuns for formulae to the Practor It

called mto.phy These arguments always
took place in the supenor court, =% Fure,
and pro trtbunals.

¢C31 3
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During the formulary period there was not so much risk of this mishap,
for the Praetor himself used then to mark the verbal mistakes and errors m
the plaintiff’s intentio, and neither was the issue of fact fixed, nor the case
sent for tnal to the ywdex, till the formula was properly drawn. Thus time
and oppoitunity were given hy the cout for the correction of all technical
omisstons and mistakes before trial.  Sull the plamntiff, even under the for-
mulary procedurel, incuried the danger we are speaking of, for the tnal
being at his nsk and penl, 1f 1t tuined out eventually that the formula
adopted did not fit in with his cause of action, he failed in lus suit, although
the shape of the action had been settled by the Praetor.

It 1s clear then that up to this stage the chief, if not the only active part
in the proceedings was played by the aj)lamuﬂ', and that whilst 1t was open
to the defendant to take advantage of all his opponent’s mistakes, he himself
was called upon to do nothing, so far as his defence was concerned, before
the vadimontum was settled.

These prelimimanes therefore being completed, the plaintifi’s next step
was vadar: rerem, that 15, n a paiticular and set foim of words to pray that
the dcfendant might find sureties to give bail for his appearance m court
on a fixed day, generally the day after that following the apphication. That
tlus form taxed largely the skill and care of the jurisconsults of the day 1s
evidenced by Cicero’s words?: ‘‘Caesar asserts that there 1s not one man
out of the whole mass before him who can frame a wzadtmonium.” The
form 1tself 1s lost3, we may, however, surmise something of 1ts natme from
& passage In the oration Pro Quinctio. It seems clear that mn the ordinary
vadimonium were fixed the day and place! when and where the parties
were to appear before the Praetor in order to have the formula drawn
up3, whilst 1n cases where the trnal was to take place out of Rome the
name of the magistrate n the provinces who was to give the formula was
inserted, and on the contrary where a defendant who was living 1n the
provinces claimed a night of trial before a Roman tnbunal there was a state-
ment of the name of the magistrate in Rome by whom the formula was to
be drawn up.

Vanous other technicalities attached to the wadimona. Two or thiee
only need be specified. In the first place, as we have seen, bail might be
exacted when a man entered 1nto a vademosnzuem ; but it might also be entered
into without any bail or surety, and then i1t was termed purum; agan the
defendant might be called upon to swear to the faithful discharge of his
promuse, or recuperatores rmght be named with authonty to condemn the
defendant in costs to the full amount of his wadimonium n case of non-
appearance®, If the defendant answered to his bail he was said vadimonium
sutere 7 1f he forfeited his recognizances, vadimonsum deserere; 1f the day of
appeaiance were put off, vadimonium differre was the technical phrase?.
The consequences that ensued after the entry mto a vadimomum were
as follows: wheie the two parties appcared mn person upon the day
fixed, the object of the vadimonzum being thus secured, the vadimonium
1taclf was at an end, and the proceedings went on 1n the regular way which
will presently be descnbed: i, however, one or the other of them failed

! Thus Cicero, ** Ita jus civile habemus
constitutum ut causa cadatis qui non quem-
admodum oportet egent”  De  /uven-
tione, 1t 19 Sce also Quint Just Or ul.

3 Ad Qusmt Frat n 15

3 Unless the hinesinthe Curenlio, 1 3 s,
bave preserved 1t

¢ In the cvent of the venue not being

necessarily fixed by the arcumstances of
€ case
3 Cic pro Quinct 7, apud fimem, and
Gasus, v 184
¢ Gaws, v 185  The Praetor’s edict
male special provision for all these cas
So Juvenal, Saf m 213, “‘dufert
vadimonia Piactor ”*
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to appear when the Piaetor directed their case to be called on (asavs),
the result, in case the plaintif made default, was that he lost his
(causa cadebat), but the judgment was not final and mn bar of all further
proceedings In case the defendant made default, his vadimomum was
said to be desertum, and the plainuff was authonized to sue him or his bail
(which he pleased) ex stspulatu, for the amount stated mn the vadimonial
formula.

Another means of securing attendance in court was a .;pon:rb, entered
into by the paitics themselves without the intervention of sureties; and
then on default of appearauce a mussty 11 possessionem was granted. This
was given by the Praetor’s edict, and enabled the plantff to be put in
possession of the defendant’s goods'.

Such was the process by which care was taken on the one hand to
prevent frivolous and vexatious actions, and on the other to bnng the
parties to jomder of issue, or to that stage where a formula could be
granted. For this pu-pose the forms were these.—The Praetor having
taken his seat 1n court, ordered the list of all the actions that had been
entered and demanded two days back to be gone through, and the parties
to them to be called nto court. His object in doing this was to dispose of
the vadenoma and to fix the different judicia. The case, therefore, being
called on, supposing both paities were ready, the defendant, in reply to the
citation, said, ** Where art thou who hast put me to my bail? where art thou
who hast cited me? see here I am ready to meet thee; do thou on thy side
be ready to meet me.” The plaintff to this rephed, ‘“Heie I am:” then
the defendant said, “What sayest thou®” The plaintiff rejoined, “I say
that the goods which thou possessest are mine and that thou shouldest
make transfer of them to me.” Ths colloquy being ended, the next step
was for the plaintiff to make his postulatio to the Praetor for a formula and
a sudex. These the Praetor could refuse, in some cases at once, n others
upon cause shown. Supposing he assented to the postulatio, he granted a
formula, but first heaid both parties upon the application. At this stage
the defendant was allowed either to argue that theie was no cause of action,
or to urge the msertion of some particular plea; the plantiff on the other
hand was entitled 10 ask for a judicium purum, that 1s, a simple 1ssue with-
out any special plea, or to press for a replication to such plea as was granted,
and to this the defendant might rebut (#r2p/icare) and the plantiff sur-rebut
(guadruplicare), and so on. These prehiminary arguments took place pro
tribunal, the techmcal term for-them being constitutio judicus®.  On their
conclusion the formula was settled, and the postilatio jyudicts having been
made, the final act followed by which an end was put to the pleadings, the
issue of fact be.ng drawn and sent in the formula to the sudex or to recupe
ratores.  1f the 1ssue had proved to be one of law, the matter would have
never gone to a yudcx at all, but have been settled i1 sure by the Praetor.
The formula 1tself and 1ts component parts are so fully and clearly desen
m the text of Gais that it 1s needless to do more than refer to that for
explanation of them?,

We have now arrived at the period of the proceedings when the parties
were 1n a position to have the real question between them settled; that 1s to
say, when they were before a yudex whose business 1t was to try the point

' This mssio n p was A SA m case of Quincius See Prp
granted against any one who was to blame  Quunct 8, g, and 27
1or preventing a suit from gomng on regu- ? See Cic Oratoriae Partifsomes, 28,

larly
their effect upon the defendant’s property
and character that Ciero denounced n
strong language the hardship of granung

1ts consequences weie s3> severe

¢ Ante judicium de constituendo 1pso judi-
c10 sulet esse contenuo;” and Cic. de Inw,
1. 19

3v. 39
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remitted to him in the formula!. A few words, then, upon the nature and
extent of the junsdiction of the judex will not be out of place. The judex
was a private person, not a trained lawyer®; his position with reference to
the parties was a combination of arbitiator and juryman; arbitrator, be-
cause he was entrusted with what n effect was the settlement of the matter
in dispute between the parties ; juryman, because s action was confined
simply to announcing his decision. If he had been able to complete the
inquiry by giving a decisive judgment and enforcing it himself, his powers
would have been very similar to those of an Enghsh county court judge.
They were, however, more hmited. Yet, though he was bound by the
terms of the formula to try the question of fact, he was not so completely
confined to it as to be unable to examine and decide upon such matters of
law as were incidentally connected therewith, To protect him agaipst the
chance of mistakes in law he was allowed to claim and receiwve the advice
of the Praetor or Praeses3: and in later times, if not m the days of Cicero,
he was also able to obtain advice from a consi/susn who sat on benches
near him4. And, further, his decisions upon I points were subject to
the control and review of the Praetor, who might annul the sentence, and
either refuse to execute it or, 1if necessary, send 1t for a further hearing.

In the tnal itself hus authonity was stiictly confined to the facts specially
laid before him ; in other words, he had no power to travel out of the record
and decide upon collateral matters of fact, at least m actions stricts juris,
for he was able to add pleas in equitable actions (actiones bonae fidar). The
sntentio and the condemnatio were his gmding hights; from them he learned
the real nature of the inquiry, and by them he was stnctly limited. From
the one he knew what the plaintifi was to establish; by means of the other
he was at hittle or no difficulty in making his decision8,

The cause then was called on, and the parties were summoned into
court, 222 judictum. On their appearance, the oath of calumma was ad-
munstered to them®, and when 1t had been taken, the advocates (patron:)
wele expected to open the cases of their chients. This they did with a ver
shoit outhne of the facts. After this brief narrative, called causae collectio?,

1 The matter was now = sudicio, as
opposed to the previcus enquines, which
were in yure. Were it necessary to try
to find corresponding Enghsh terms, one

might apply those of “ situngs at Nisi Prius
and n Banco ”
It 1s beyond the of this note to

dwell at full length on the important sub-
ject of Roman Pleading  There are there-
fore n any matters which cannot now be
exp' .13 such as the re-

tor on the commencement of his year of
office, and entered in his A%um From
this hist the hitgants made their own <elec-
tion (cf pro Cinentso, 43) Stnctly speake
ng, the plainuff nominated the Judea, but
the defendant’s P was Y.
Cic de Orat 11 70

2 Thi asaistance was confined entirely
to quesuons of law. for as to matters of
l_'u;t, the Judex was to rely upon lus own

sulti'y . om the lifss comtestatso; the no-
vation cflfected by the lafes comtestatio (1tr.
276, 180, and D 46 2 29), the plainufis

power of wtcrrogating % gure (not very
unlike our own common law interroga-
tones), and acl led

the oath tendered by the paruies each to
the other before the Praetor; the priwa
and secunda actio and the cansae ampli-
atio, the law terms and umes of trial
at Rome and 1n the Provinces. and other
matters of a similar nature, which would
fill the pages of a more exhaustive com-
mentary on the Roman Procedure than
this assumes to be
A hist of Judices selected from the
y of csves was drawn up by each Prae-

3 and to decde *‘prout relhigo
suggent.” D g 1 70 1. e important
and vaned work of the swdices 15 evi-
denced by the fact that a book of the
Dsgest, contaiming upwards of 8o laws, 1s
devoted to the Judicia, D s ¢

4 Aul Gell Noct Att xiv c. 2

8 “ Ultra 1d quod in judicium deductum
gt ucedgsfe potestas judicas non potest.”

.10 3 %

¢ 1v 172, 176 The yudex himeelf, on
taking his seat, had to swear to do his duty
fathfully and legally ‘This he did in a set
form of words, and with his hand on
altar (the puteal Libonis)

Tv. 15 In the Digest it is called
cansae conjectso. D, so. 317 1.
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the evidence was adduced, and at the close of the evidence each advocate
made a second speech, urging all that could be said in his chent’s favour
and commenting on the evidence that had been brought forward. The time
occupied by these speeches was not left to the discretion of the advocates,
but limited to so many e/psydracl.  When the cause had thus been fairly
gone through, the last stage in the sudicuum was the sentence. Here the
Judex was, as we have mentioned above, stnctly himited by the formula,
and if he travelled out of it, and either assumed to decide upon what was
not before him or touched upon collateral matter, he was said ltem suam
Jacered, and was hable to a penalty for his mistake. With the announce-
ment of his sentence his power and authonty in the suit ended. The
execution of the sentence rested with the Praetor, but a delay of 30 days
was allowed between the sentence and its execution. When that time had
expired the sentence became what was called a res sudicata, and upon it the
successful paity could bring his action for twice the amount of money
awarded by the judex, and could also obtam a smussio 15 possessionem unul
his opponent’s property was sold to pay the judgment-debt. All this part
of the cause was 1n the hands of the Praetor, whose imperivm enabled him
to direct proceedings against the party refusing to comply with the decision
of a judex.

(P). On the Legis Actio per Judicis Postulationem.

The strict nature of the acteo sacraments and the serious risk attaching to
it of losing the amount deposited by way of sacramentum must have led to
devices for withdrawing the settlement of itigious matters from that action
and getting them tned in a less strict form, in fact to the introduction of a
process in which equitable constiuctions might be permitted. It is heie
then that we may find the germ of those equitable actions which, under the
name of actiones bonae fider, formed so umportant and valuable an adjunct
to the Roman system of procedure.

That the custom of demanding a judex was a very ancient one even in
Cicero’s ime we learn from a passage 1n the de Officus (111. 10), where he
speaks of 1t as ‘““that excellent custom handed down from the practice of
our forefathers.”

Vanous well-established facts show not only the early efforts made to
mitigate the severity of the old common-law forms by equitable expedients,
but the direction that those efforts took, viz. the withdiawal of suits from
the common-law judges and from the trammels of common-law forms.

Hence we may reasonably conclude 1n the first place, that all actions
which might by any possibility be treated equitably were allowed to be
heard by a sudex or an aréster, and next with equal reason infer, that all
actions of strict law which could be settled in a clearer and safer manner by
some process not so narrow or so unsuited to the question at 1ssue as that
of the actio sacrament:, such as suits about boundarnes3, about injunes
caused by ranfalls and waterflows, all matters requining techmcal knowledge
and skilled witnesses, or, as in the case of the acfio familiae erascundae,
careful and detailed treatment, and all actions requiring an adjustment and
rateable allotment of claim, or a division of damages and interest instead
of an assignment of the thing 1tself, were referred to a judex, withdrawn
fiom the sacramental process, and handed over to that called yudices postu-
latwo. See Cic. de Legg. 111, 31, D. 43. 8. 5, D. 30. 3. 24, D. 10. 2. I.

L Phny. Ep. 1t 11,1V 9, VI 2, 3 Cic de Legeb 1 21. D.43.8.5 D.
8 v 2. 39.3 24 D 1w 21
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(Q). On the terms Formula in jus concepta, Formula in
Jactum concepta, Actwo directa, Actio in factum.

At first sight it would seem as though there were a close analogy between
the English lawyers’ distinction of an 1ssue of law and an issue of fact, and
Gaws’ classification of formulae sn yus conceptac and formulae in factum con-
eptae; but on nearer inspection, the analogy proves altogether fallacious.

For when the facts were admitted by both parties to a suit, and they
prayed only for an application of the known law to those facts, no formula
was 1ssued at all : the question of law was settled by the Practor himself, i
Jure, and so the suit termiated. The Praetor only remitted a case to a Judex
erther (1) that he might ascertain certain disputed facts, and then apply to
them a known law; or (2) that he might simply ascertan the facts and
then report his finding, in which latter case the formula was termed prae
Judicialis, and the decision was a mere preliminary to further htigation; or
(3) that he might ascertain the facts, and apply to his finding certain rules
of equity which the Praetor judged fair and fitting, although neither the
Civil Law nor the Edict contained a regulation exactly apphcable to the
question in debate.

For htigation falling under the first head formulas, common forms as
they might be styled, were provided beforehand, and embodied n the
Edict. But 1t was essential that the Judex should have an mtmation
whether the law to be applied by him should be civil or praetonan, and
this for two reasons, viz. because the plantiff had in many cases a choice
of remedies, one civil and one praetonan, and because the powers of the
Judex and the pleas he could admit depended on the character of the law
he was applying.

Such mtimation was conveyed to him by the manner in which the
formula was worded. Supposing the plamuff’s claim to be based on some

- enactment of the civil law, the formula was in general furnished with all the
three parts, called demonstratio, intentio and cond. f20; whlst 1f 1t were
based on some clause of the Edict, the demonstratio was included m the
wntentio, the formula begun with a sz paref, and thus appeared to have but
two parts, the tntentio and the conde tio

Hence when the junsts speak of conceptio 1n jus and conceptio in factum,
they are not referning to the nature of the issue to be tned, whether of law
or of fact, but to the nature of the enactment, civil or praetonan, on which
the liigation turned.

The action, indeed, was direcfa or vilgars, whether its issue were one
of fact or one of law, provided only the legal pownt as to the applicabil-ty
of which there was a dispute, or the legal principle to be apphed after the
disputed facts had been mvestigated, was set down in express terms either
in a lex or senatusconsultum or i the Edict. And of these actiwones directae
there was a subdivision according to the source of the determining legal
pnnciple.  When that pnnciple was contained w a lex or senatusconsultum,
the formula of the actwo directa was in yus concepta ; when 1t was contained
in a clause of the Edict, the formula 0{ the actzo directa was in factum con-
apta. Gaws, IV. 45 sub fin,

A lex might have been furnished with an action by the Praetor in addi-
tion to the remedy attaching under the jus civile, or the Praetor might by
his Edict have supplemented the deficiencies of such a /ex, and gianted an
express action in cases ansing on these supplementary provisions : and so
we can understand the statement of Gauus (1v. 47) about the double formulae,
1 factum as well as 1» jus, given 1n certain cases.
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Thus we conclude that all actions wherein proceedings were taken on
a hnown law were dircctae* that they would never get beyond the step
called a2 jure, 1if there were no controverted facts, but only a dispate as to
whether the law was or was not applicable to admitted facts: that, on the
contiary, a formula would be ssued, and proceedings 12 judicio would fol-
low, if facts were in dispute and evidence had to be taken; and then the
formula would be s juus concepts or sn factum concepta according as the law
which was to settle tﬂe dispute was civil or praetonan.

But besides the actwnes directac and the actiones pragyudiciales there wasthe
third class already mentioned, viz. actions to be tned by certain equitable
rules which the Praetor set forth, pro r¢ mata and according to his own
opimnion of what was proper, in cases which fell under no existing enact-
ment, but yet involved a mamfest wrong. These were the actiomes non
wilgures, more often called actones wn factum, and the formulae 1ssued on
their behalf were of necessity i factum conceptae, for their decision was in
no way dependent on the Civil Law. So that a formula in factum concepta
was attached to all acteones in factum, and to some actiones directae.

Of actiones non vulgares or in factum there were three kinds, their point
of union being that in all the Praetor had either to make, or at any rate to
modify a formula, and that to none of them did a common formuf);. apply
exactly as 1t stood 1n the Edict :

These three kinds were

(x) Actiones utiles, or actions resembling some actio directa (their name
being denved from x4, the adverb, not from u# the verb). The Praetor in
such an action allowed a formula to be, as it were, borrowed, and applied
to a case which 1t was not originally intended to meet, but which closely
1esembled that for which 1t had been framed.

Actiones fictitiae were a particular branch of actiones utiles.

(2) Actiones cum praescriptione ; granted where the circumstances out of
which they sprang constituted a civil or praetonian obligation, but the
common formula fprovndcd was too large in its scope, so that a plaintiff
who made use of 1t would be hable to be met by the exception called
plus petitionss.  The common formula therefore was cut down to its proper
hmits by the addition of a graescripiio prefixed with the Praetor’s approval.
Gauus, IV. 130.

(3) Actiones in factum praescriptis verbis: purely equitable actions for
the remedy of some wrong for which the law (civil or praetonan) had alto-
gether failed to make piovision, and for which therefore the Praetor drew
up a new and special formula, with an account of the circumstances of the
case prefixed, and contaiming n its condemnatio a remedy of the Praetor’s
own invention, which was to be applied 1n case the plaintiff could esta-
bhish his case. .

See Heineccius, 1v. 6. 26, Mackeldey, § 194, Zimmern's Zrasuté des
Actions chez les Romazns, § L1,

(R). On the Exceptions Re¢i Judicatae and In Judicium
Deductae.

In 1v. 106—108 Gaius draws the attention of his class to a rule of
practice n_pleading, by which 1t was laid down that in certain actions the
defences of “judgment recovered” and ‘‘matter alieady in issue” could
be set up as of course and under the general issue, whilst in certain other
actions they could only be made use of when speclly pleaded. A few
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words about these two pleas and the rule of practice relating to them will
not perthaps be out of place. The plea, techmcally called exceptio rer in
Judictum deductae, meant that the exact question in controversy between the
ﬁames had already been argued before the Praetor, and had been settled by

im 1n the shape of a formula. That 1s to say, the flamnﬂ' on some former
occasion had raised the same points, and had called upon the defendant
to reply to them n jure, and evely step in pleading up to the luus
contestatio had been taken. The other plea, re: judicatae, meant that
matters had gone even further than the Jiuus contestatio. That 1s to say,
that the Praetor had diawn the formula, and sent it down to the judex with
aeu{necxse question of fact for tral, and that the decision of the sudex had

ven.

N%lw there were three sets of actions in which the effect of these defences
required consideration.

There was, first, a class of actions based on the imperium of the Praetor
and unconnected with the stnct rules and techmcalities of the old avil
law, and for which a time of himitation was prescribed coexistent with the
duration of each particular Praetor in office.

Next, there was a class of actions ansing from obligations and de-
pendent upon the old civil law, both by their very nature and from the
fact that the declaration or infenfio was of a aivil law form, i.e. not stand-
ing alone but preceded by a demonstratio.

Lastly, there was a class of actions, either real and arising from dom-
mium, or personal upon the case (zn factum) and independent not only of
the old stnct aivil law, but of all standing rules, civil or praetonan.

In the first of these sets the yule was that the defence of *‘judgment
recovered,” and *“matter still in issue,” had to be specally pleaded.
‘There were two reasons for this : firstly, because being practonan remedies
they were not affected by rules of pleading applicable to the old civil law
actions ; and therefore, as there was nothing in stnct law to prevent a
secand action being brought, 1t was necessary to allow a protection to the
defendants in the shape of a plea: and secondly, because dunng each
succeeding Praetor’s year of office the nature and subject of the actions
tried by his predecessor might easily be forgotten, and therefore a reminder
in the shape of a special plea like the one before us was absolutely
necessary.

In the second set of actions the rule was that where the same plaintiff
brought a second action upon the same facts against the same defendant, the
defence of ‘‘ judgment recovered” or *“ matter still in 1ssue” was avalable as
part of the defendant’s proofs under the general 1ssue, and without any special
plea. The reason for this was that masmuch as these were stnctly legal
actions with a civil law sstentso, the plantiff was 1ps0 sure, by force of the
avil law itself, barred from attempting any further claim.

In the third class there are two sets of actions, one founded on dom:-
mium or jyus in e, the other to a certain extent founded om obligauon, but
not of the same kind as 1n the old civil law personal actions; and the rule
applicable to such actions was that in order to avail himself of his
defence, 1t was necessary for the defendant to raise the point by his pleas.

1t 1s clear that in the actions of the latter kind, 1 e. nal actions in
JSactum, both the reasons which have been given above for requiring speci
pleas m actions based on the smperium apply with extra force. For if
proceedings founded on standing rules of a icular Praetor’s edict were

Dot spso sure a bar to further fore a new Praetor, still less
could those proceedings be such a bar which had been allowed by the
former Practor merely of his own personal theories of equity, enun-

ciated at the time application for redress was made to hum, and never cast
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into the form of general rules; and again, the details of such matters were
even more hable to be forgotten than were those of the other kind.

Then as to those actions springing out of domuanuum, i.e. real actions,
the reason why a special plea of * judgment recovered ” or * matter sull
in 1ssue” was necessary 1s obvious In all these actions the plamntff s
maintaimmng a right against the whole world, and has no particular afore-
known person by whom this general nght can be impenlled. As then
he has to meet any and every opponent, so it 1s clear a victory over this or
that person may not entirely and as a matter of course silence even
hum, for he may renew the attack on new grounds. In the case of
an obligation-clum between A and B, where the judge decides that B
has not to perform the paiticular obhgation, the processes are few and
simple and the ground of attack 1s single, but 1n a claim founded on a jus
e e there may be a vauety of proofs in support of a clamm, shaped in
more ways than one, and the grounds of attack may be vaned in propor-
tion to the wtricacy of the nght at stake. Here then there 1s nothing n
strict law (zps0 jure) to prevent a plainuff who has failed once fiom trymng
to succeed a second time, and therefore, as 1n the first set of actions so here,
to prevent vexatious htigation, the defendant 1s allowed to resort to his plea
of *‘judgment recovered ” or “matter still mn issue;” which, as the teat
says, is a matter of necessity.

(S). On the Dissolution of Obligations.

The subject of dissolution of obhgations being touched upon but briefly
by Gaius, and altogether omitted by Ulpian, it 1s deemed advisable to state
here the Roman rules on the matter, with such brevity as 1s consistent with
a thorough comprehension of the subject.

The modes of dissolution we shall discuss are the following: solution
and oblation, acceptilation, compensation, confusion, novation, and loss or
destruction of the subject (snuterstus rei).

1. First, then, as to solution:

This is defined in the Digest to be the actual performance of the
matter of the obligation!, and took place whenever the debtor or some one
on lus account performed and discharged the obligation contracted, without
change or modification. ~The fundamental rule of the Roman law apphca-
ble to the #50 jure dissolution of obligations was that every obligation must
be dissolved in the same way in which it was contracted?®. Therefore,
unless the subject-matter of the obligation was really and effectually per-
formed, given or transferred, no solution resulted.  *‘ Actual solution,”
says Pothier?, ““means the actual accomplishment of that to which a man
is bound; where therefore is obligation 1s to do something, its solution is
effected only by doing that thing; where 1t 1s to give something or to
transfer the property in something, only by actually giving in the one case,
or by transfernng the property in the other.” Examples showing how
strictly the rule against alteration into an equivalent was enforced are abun-
dant in the Digest.

So far for the subject-matter of the obligation. As regarded the parties
the requisites were:

' D go 16. 276 3 Trasté des Obligations, Part 1. ch. 1.
* D 50, 17 35 and 100, § 49+
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(1) That the payer or transferor possessed full power to give or transfer.
Supposing that established, 1t mattered little whether the solution had been
made by the debtor directly or by another party on his account ; for when
it could be shown that the thing given or transfurred really belonged to the
payer, and also that the gift or tiansfer was made and received expressly
to relieve the debtor from the claim, any opposition on his part on the
ground of ignorance or unwillingness was fruitless®.

(2) That the gift or transfer was made to the creditor himself or his
properly-constituted agent; which constitution might be either by prece-
dent appointment, or subsequent ratification, or even by me:e knowledge
when the withholding of raufication was fraudulent®.

As regarded the place for payment, the rule was that if this had been
specially provided for, the parties were bound by their agreement; but 1f
no place had been specified, then payment was to be made at the place
where the subject-matter of the obhigation had been received ; or if that
was 1mpossible, 1n the place where the debtor resided.

When a time was fixed for the payment, the agreement on this head
was to be observed ; but we see from D. 45. 1, 135. 2, that equitable excuses
for delay were not always rejected. When no time had been fixed, the pay-
ment was due at once, but no action could be brought till formal demand
had been made.

When the contracting party made the duration of a right which must
have some end depend upon his own will, the nght ceased at his death.
Thus in a lease or a tenancy at will, with the proviso that the lessor or
landloird was to enter upon the land when he wished, 1t was held that upon
his death the lease or tenancy was at once terminated .

In general the party obhiged was at hibeity to perform his obligation
before the time appointed, unless it could be shewn that the stipulation as
to time was made for the convenience of the other party*.

Under the head of so/ution should be noticed one method of dissolving
an obligation, which from the mode of proceeding has been termed by
later commentators oblation, and comistecr of an offer of performance or
payment made by the debtor at the proper place and time. This oblation
or tender, as we see from Marcellus’ words 1n the Digest$, was not ongin-
ally equivalent in law to a payment, and so did not gpso syure destroy the
creditor’s nght of action aganst the debtor, but the latter was allowed to

rove the facts under his plea of dolus (want of equity). In later times,
gowever, the debtor’s position was much improved; and tender, when
properly made, was as valid a dissolution of an obligation as any of the
foims expressly recognized : for according to an impenal decision in the
ume of E)xoc]etlan and Maximian it was held that tender accompanied
with a deposit of the money, solemnly sealed, 1n the hands of a competent
magstrate or 1n some public place, was the same as payment, and barred
the creditor’s claim to the debt®,

II.  Acceptslation is described by Gaius (111. 169g—172), and was origin-
ally a method of dissolution applicable only to verbal contracts. But the
Aquihan stipulation, of which a full account is given by Justiman (1. 29. 3),
enabled all contracts to be sovated, or changed into verbal agreements, and
thus acceptilation became possible, whatever the nature of the onginal con-
tract might be,

1D 46 3 23and 53 p 8
:g:g.g':g'sa'é‘:n“"& :%'463&11. in Papinian’s time
1S was W i 8
18 clear from D, 22, 5, 7.

See cases 1n illustration collected In  as
's Study of Furusprudence, § 93,
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ITI.  Compensation was a setting-off of one claim against another, and
s? lci«slusmg the dussolution of both or the diminution of one by the amount
of the other.

The characteristics of this mode of dissolution were:

1st. That in Gaius’ days it was raised in the pleadings, either by the
plaintff himself making a set-off and suing for the balance, or by its mtro-
duction 1nto the formula by the defendant in the way of plea; so that
compensation was 1n this latter case unhke solution, resembling more the
English set-off, which must be pleaded specally.

and. That it was allowed in actions donas fidei only, owing its introduc-
tion into Roman piocedure to equuable reasons; for, as Pomponuus says,
its necessity 1s obvious, when we consider how much more equitable and
simple 1t 1s to allow a method of setthing cross-claims by one action, and
s0 by mutual payments avoid a multiphcity of swits?,

3rd. That the debts to which compensation applied were debts of a
certain fixed quantity, or, as we should term them, liqudated.

4th. That the time for payment of the debt proposed to be set-off must
have arnived.

sth. That the debts which could be set-off were debts of the same kind
or nature, money, for instance, agunst money, corn agawnst corn, &c., for
compensatio debits ex pars specie luet ex cansa dispars admultitur®,

IV. Confusion, as its name imports, arose from the combination of
creditor and debtor in one and the same person, either through the creditor
becoming heir of the debtor, or the debtor heir of the creditor, or when
some third person became heir to both of them. In these cases the entire
obligation with all 1ts accessories was extinguished 3.

But where 2 confusion intervened between the principal debtor and his
surety, or between the creditor and a surety of the debtor, the result was
an extinction of the accessory obligation only, the ongmnal one (between
the immediate parties) remawmning unaltered®.

A pont of great importance is discussed in D. 46. 1. 71, viz. whether
a confusion intervening between a cieditor and one of two joint-debtors sets
free the other joint-debtor or a surety bound for both of them. The Trea-
sury in a certain case had succeeded to the estate of the creditor, who had
died intestate and without heirs, and to the estate of one of his debtors on
a foifeiture; proceedings were taken by the Treasury, not against the jont-
debtor, but against a mandator, on whose guarantee the money had
advanced ; and the Treasury won the cause; for although by the confusion
the mandator’s hability on behalf of the one debtor was gone, his hability
on behalf of the other still remained ; and that other one could have been sued
with effect, inasmuch as the creditor had onginally a nght of suin? either
debtor i7 solidum, had, mn fact, two separate nghts of action, of which
esther, though not both, could be used, and the Thieasury as representing the
crechtor still retained one of them, and so could enforce 1t either aganst the
co-debtor or lus surety.

' D16 33 gations; viz. dissolution in fact, é ¢

8 Paulus, S. R mn. f) 3 solution, and dissolution in law, of w!

31a D. 46 ? 107, Pompomue explains  acceptslation and confusion are wnstances.
the two of dissolution of verbal obl- $D. 46 3 43,463 93
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V. We now come to sovatworz. The importance of this part of the
Roman Law of Obligations to the English student has been very recentl
demonstrated. In the European Assurance Arbitration Cases re Blund,
Lord Westbury, in speaking of the rules governing the question of nova-
tion, said, ** It 1s strange that our Legnslature adopted in fact the rule of
the Civil Law, from which we have borrowed the term Novationl.” He
then cites the well-known passage of the Jnsistutes of Justiman®; and, after
commenting upon it, remarks on the necessity in the mind of Justinian that
there shoulnﬁ be a definite rule on the subject which should exclude pre-
sumption, and attributes to him an enactment that no novation should be
arnved at, save upon written evidence of the intention of the parties3.

A somewhat more extended survey of the Roman Law of novatson will
not, 1t 1s hoped, be out of place, as we cannot quite assent to the statement
of Lord Westbury just quoted.

The definition of novation, as given in the Digest, is very precise: “A
transfer of a pre-existing debt to another obligation (be it a strictl;i‘leg:.l
or an equitable one) accompamed by its complete fusion thereins.” There-
fore to establish novation two distinct oblhigations must have existed; and
80, when after an advance of money without any stipulatory contract, it
was agreed that a stipulation should be added, as these two transactions
were not distinct, it was held that there was only one contract created
by them, and consequently no resulting novation8. And the same view was
recognized mn a case where the stipulation was entered into at one time and
the money advanced at another, for payment was simply the carrying out
of the verbal contract, and not a trans(%rm:mon of it 1nto a real one®.

From the defimtion of novation we proceed to consider, 1st, the obh-
gations that might be novated; 2nd, the obligations that were capable of
effecting a novation; 3rd, the parties who could maket; 4th, the form;
and sth, the effect of novation.

And here 1t should be noticed that the novation now under discussion
is the one known by the term woluntary, in contradistinction to another
form effected by Jutés contestatio?.

1st. What obligations could be novated? The answer to this is simple
eno:jh, viz. every obligation®; natural, civil, or praetorian; verbal, real,
literal, consensual?. All were susceptible of novation, and so, whether
the contract had been entered into by stipulation or in any other way, it
could be novated into a verbal obligation, provided only there was clear
proof of intention that such should be the case; for, in the absence of
such proof, the result would be two separate oblhgatious, one appendant
to the other?®,

‘Whether the obligation to be novated was dependent upon the arrival
of a fixed time, or upon the happening of an uncertan event or the arrival
of an uncertain time, was a matter of great importance. If 1t was de-
pendent on a time certain to arnive, the obligation, being vested, was equi-
valent to an absolute one, and could be at once novated, even before the
advent of the day fixed :—but not so when it was dependent on an uncer-
tain time or an uncertain event : the novation was then only conditional on
the event coming to pass, and therefore if the event failed, the first agree-

187‘! See “Times” pes, Nov 7, :gald'us m 180
:{':"sl n. ag. 3 : gam; x;x :‘716 a.
46 2.1, 1.
‘D;G‘::x. ¥ D. 462 2
3D 46 2.6 1.

G. 30
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ment had fallen through before it could be transformed into another!. But
the fulfilment of the condition affecting the first obh;tr’:mon might be con-
temporaneous with the creation of the substituted obligation, as we see
from an example given by Ulpian®; this, however, leaves the principle ntact
that a prior conditional obhigation cannot be novated till 1t becomes vested.

and. As to the obligation by which the fiist one was novated, the rule
was equally ssmple—it must be a verbal one, and must be entered into with
the 1intention of producing novation. If mn 1tself ceitain, 1t acted on the
previous obligation at once, 1if that was either certamn or dependent upon a
fixed time ; but if the previous obligation was uncertain either as to time
or condition, the novation, as we have already said, was postponed® On
the other hand, if the new stipulation was conditional, the establishment of
the novation was always deferred until the condition was fulfilled ; unless
the condition was one certain to be fulfilled, in other words no true condi-
tion ; *‘for he who stipulates for a condition certain to come to pass, really
enters into an absolute stipulation®” Thus the general rule was that the
existence of a condition deferred the contemplated novation, and whether
the condition appeared in the first obligation or 1a the second, the result
was the same?.

3rd. As to the parties by whom novation might be made.

All persons to whom vahid payment could be made might make nova-
tion of an obhigation, and no others  On this ground therefore 1t was held
that neither a minor unauthorized by his guardian, nor a spendthrift inter-
dicted from the management of his affairs, nor a wife unauthonzed by her
husband, could do such an act$.

As all persons to whom debts could be paid mght, as a rule, make
novation, an wmportant question was ruised as to the power of one of
several co-creditors 1 solido to do this. Paulus held that it was beyond
his power?, but Venulews, who has examined the law on the subject with
great care, held that he might, though he admts that 1t was a doubtful
matter (guaeriur)®. He bases his conclusion on the fact that either co-
creditor could take payment, sue or acceptilate, Modern views are all on
the side of Venulews, and we may refer those who wish to investigate the
question more fully to the arguments of Pothier and Maynz9.

4th.  As to the form of a novation. According to Ulpian there must
be a stipulation made ammo novandi'. After Jusiman's legislation the
stipulating form was not absolutely needful, but the ammus remained as
important as ever. The reason why stipulation had bcen insisted upon is
simple enough. Supulation, as the text of Gaws shows, was a mode of
contracting of a very precise and formal character. Each party stated his
views 1 the most direct and positive language ; the question was clear,
distinct and express, and the answer exactly tallied with it. Hence from
these circumstances and from the publicity of the proceeding there could be
no doubt about what was meant, and no difficulty 1n showing by proof
what had been offered and accepted Thus the old law insisted on stipula-
tion because that most clearly brought out the intention. But with an n-
creasing population, a larger development of commerce, a steady flow of

YD 46 2 14 1, 46 2 8 1 Gaws in ST 46 2 3. 46.2 20 1
111 179 gives a similar rule for the converse 7D 46 2.10.
case of novation of a conditional agreement 8D 46 2 31 v
wto an agreement absolute. 9 Pothier, On Obligntions, Vol 1. Part
D.46 2 8 2. 1. ch 2,83 Mavnz, Elémens du drvit
3 D.46. 2. 5. Romazn, Tom, 2, § 173, note s.
4D.46 291 0 D. 46 2. 1and 2.
3 D. 46. 2. 14
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foreigners to Rome, and an inclination for innovation 1 all branches of the
law, especially in that relating to contracts,the exact and technical nature of
stipulatory agreements became distasteful. Other forms of contiact were
preferred, and stipulations were conducted with less precision and less
regard to their pecubar phiaseology than had formeily been imperative.
In consequence of this the intention of the &)ames was fiequently obscure,
and a variety of presumptions weie mnvented by which the lawyers sought
to 6ix the intention of loosely-worded agreements, and decide whether t
were of a suPplcmentary or a novating character. ‘‘The old lawyes,”
says Justiman’, “held that novation took place nnly when the parties entered
into the second obligation with the intent of novating; and as upon this
point doubts arose, resulting in the introduction of presumptions varying in
different cases, we have laid down that novation takes place only when
the contracting parties have expressly declared that their intention in making
the second contract is to effect a novation of the first.” The enactment to
which Justinian refers is a Constitution of the year 530 A.D., 1n the consul-
ship of Lampadius and Orestes, which concludes with these words : *‘our
general declaration is that novation must be effected by expressed intention
only, and not presumed fiom agreement or covenant ; and where there 1s
no express statement of such intention, the matter in dispute is without
novation, or to use the Greek form dvev xawvbryross.”

It will be seen therefore frem this Constitution that the fixed rule was
that so long as the parties could prove to the court not only that they
intended to novate, but that they used words which would make their
mtention beyond all doubt, that was sufficient.  In what form the declara-
tion was made, whether in wnting or not, was of no importance. And
therefore, although wnting was, no doubt, generally resorted to, because
of 1ts being more permanent and better calculated to establish proof of the
intention of the parties, still it would be going too far to admit with Lord
Westbury that “no novation could be arrived at, save upon wntten evidence
of intention.”

The sth head, viz. the effect of the novation, has now to be con-
sidered. The pnmary effect was, as we have already seen, that the former
debt or obligation was as completely extinguished as 1f 1t had been pad
or performed, and hence it followed that the hypothecauons which
were accessory to the old debt were extinguished with 1t3, although of
course the creditor might transfer these accessory hypothecations to the
second obligation by the stipulations upon which the novation was formed 4.
But 1f the things pledged did not belong to the first debtor, or if the
novation was 1n the nature of a change of debtor, whether with or without
an alteration of the obhigation 1tself, the consent of the person to whom the
hypothecation belonged was necessary®.

And this mention of a change of debtor leads us to remark that besides
the method of novation by the transfer of one obligation into another,
there was another method called delegation, by which without alteration of
the obligation a third party was accepted by the creditor in place of hus
original debtor. To this form of dissolution three parties were necestz,
viz. 1st the old debtor, the party delegating, 1n<F the new debtor, the
party delegated, who entered into an obligation either to the creditor or
to some one appomnted by him, and 3rd the creditor, who by the sub-
stitution of the new debtor discharged the old one. All that was needed

Y Inst 3 3 iD20 43.2 4125
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to establish delegation was proof of consent on the part of the creditor
to accept the change, and a stipulatory agreement on the part of the new
debtor to accept the obligauon imposed on him!. It should be noticed
that the introduction of a condition had the same effect upon a delega-
tion as upon an ordinary novation ; viz. that it suspended the operation of
the delegation until the condition was fulfilled ; for nasmuch as the ob-
ligation of the substitute depended upon the accomplishment of the con-
dmo’n, so also did the dischaige of the delegant fiom his precedent obliga-
tion?,

V. On dissolution by the destruction, loss or changed form of the
subject-matter of the obhigation (smeritu res), we need not dilate. It is
enough to give Mackeldey’s short but terse and clear enunciation of the
rules on this topic®. For more extensive information the reader may have
recourse to the Pamdectae Fustinianae by Pothier, or the same author’s
Treatise upon Obligations.

The mY:s of Mackeldey are :—when the subject-matter of the obligation
was a particular specific thing, and its loss, destruction or change was aca-
dental, the debtor was discharged froin the peiformance of his obhgation ;—
when the obhgation was alternative and botgesubjects were lost, destroyed or
changed acadentally, the debtor was, as before, set free : but if one only of
the subjects perished, the debtor was bound to give the other. When, how-
ever, the loss, destruction or change of a specific subject or of one of several
alternative subjects was caused by the fault of one of the parties, the result
varied according as the creditor or debtor was blameable. If the creditor
was m fault, the destruction of the subject, if single, or of any one of the
subjects, if alternative, set the debtor free absolutely: but if the debtor
was in fault, the creditor could demand the price of what was destroyed,
lost or changed : or if the obligation was alternative, he could elect between
this price and any of the subjects still surnving.

e have been obliged in this note to confine our attention to those dis-
solutions which operate ipso jure, but it is to be borne in mind that dissolu-
tions were in numerous cases brought about by the use of pleas or excep-
tions. These we do not discuss ; firstly because of their highly technical
character, and secondly because the ancient and modern systems of pleading
have so little in common, that it is scarcely of practical value and is cer-
tainly beyond the scope of our elementary treatise to dwell on such points.
We will simply mention some of these pleas, which are referred to most
frequently in tie Law sources ;—viz. Pacti Conventi, Pacti ne petatur,
Transacti, Juris jurandi, Praescriptionis, Rei judicatae, Rei in judicium
deductae, Conditionis expletae, Diei venientis, &c., as to which infor-
matl‘on can be obtained in Warnkoenig’s Commentarii Furis Romani Pr3-
valib,

1D. 46 2. 22 t.Partmr ch 2
2 For further information, see Pothier 3 Systema Fwris Romani, § 494
Om Oblsgations, translated by Evans, Vol. 4 Tom . Lab. 11 Cap. 111 §§ 3, 2.
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— — U, XX1V. 33

— Furia, U. XXVIIL 7.

(desponsu), G. 1L 121,

IV. 32, 109 7.
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Lex Furia Caninia, G. L 43, 46,
136, 11. 238, 239

U. 1. 24, 35

— Furia Testamentaria, G. 11 233,
V. 23 :

——U1l12

— Hortensia, G. 1. 3

— imperfecta, U. L 1

— Julia caducaria, U, XXVIIL 7

— — de adulteriis, G. 11. 63 7.

— = de maritandis ordinibus, G.

1. 178, 1L 111 9, 144, 150

— — U. x1. 20, XIIL., XIV.,XXIL 3

~ Julia et Papia Poppaea, G. 1. 145.
Il 111 ., App. P. 440

—— U.xV1.2

— Julia et Plautia, G. 11. 45

— Julia et Titia, G. 1. 185—187,
193, 196

e ? e g U. X1. 18

— Julia Judiciaria, G. 1v. 33, 104,
App- p- 452

— Junia, G. 1. 22, 167, IL 1I0,
275, 111 56

U. 1. 10, IIL. 3, XL 16, 19,
XXIL 3, 19

~— Junia Velleia, G. 11. 134

— Marcia, G. 1v. 23

— Mensia, G. 1. 79 n.

—_ - Uwv.8

— minus quam perfecta, U. 1. 2

— Papia Poppaea G. 1. 145, 194 7.,
1L 11T ., 200—208, 286, 1i1. 42,
44, 46, 47, 50—53

. 1. 20, XIV., XVIIL,
XXIV., 12, XXIX. 3, 5, 6

— perfecta, U. 1. 1

— Pinaria, G. 1v, 15, App. p. 451

— — U x4

— Poetilia, G. 1. 78 n.

— Pompeia, G. II1. 123

— Praetoria, G. 1v. 29 n.

~— Publilia (de sponsu), G. 111. 127,
v. 22

— Silia, G.1v. 1 7., 19

— Valeria Horatia, G. 1. 3 9.

— Varia, G. 1V, 25

— Vicesima Hereditatium, G, IIL

128
— Visellia, U. 111. 3
— Voconia, &. 11. 226, 274
Libertini, classes of, G. 1. 12
[ — 1
Libertinus defined, G. 1. 11
— Orcinus, GC. 11. 267 n.
U. 1. 8

Libripens, G. L 119, 11. 104, 107

— U. xix. 3

Licitatio fructuum, G. 1v. 166—169

Licium, G. 1. 193 .

Linteum, G. 111 192, 193

Lis et vindiciae, G 1v. 16, 91—04

Litemn suam facere, G. 1v. 52

Litis contestatio, G. 111. 180

Locatio-conductio, G. II.
147, 205

Locatio in perpetuum, G. 111, 143 7.

143—

M.

Magister, G. 111. 79

Manceps, G. 111 8o

Mancipatio, G. 1. 119, A29. p. 435

— U. X1x. 3—6

— in what cases employed, C. 11.28
et seqq.

Mancipium, G. 1. 116—123, 138—
141, 11. 90,1V. 79, 80, A9p. P- 435

— distinction between m. and ma-
nus, G. I. 123

Mandatum, G. 1L 155—162

Manumission, G. 1. 17, 30, 36

— by census, G. 1. 140

—— U 18

— by testament, G. 1. 43

U. 19, 14

— by vindicta, U. 1. 7

— invalid, U, 1. 17—121

— lawful causes for, G. 1. 38, 39

— revoked, U. 1L 12

Manus, G. L 108—116, 1L. go, IV.
8o, App. D- 435

— U. 1X., XI. 13

— and potestas coexisting, G.1. 136

— consertio, G. IV, 16 n.

— injectio, G. IV. 21—23

pro judicato, G. 1V, 22

— — pura, G. IV. 323

Marriages prohibited for consangui-
nity, G. 1. 50—64

Materfamilias, J. . 1 7.

Minus-petitio, G. IV. 56

Missio in possessionem, Agp. pp.
456, 458 .

Mores graviores et leviores, U. VI

12
Mos, U. 1. 4

Mucius (Quintus), G. 1. 188
Municeps, 4sp. p. 443
Mutuum, G. 11 82, IIL g0
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Indez.

N.

Necessarius heres G. 11. 37, 58, 153
—155, 186—188.

U. XXIL 11

Negotiorum gestor, G. IV. 33, 84
7., App. P. 450

Nexum, G. 1L 27 n., UL 58 7,
174, IV. 15§

Nexus, G. 11. 27 n.

Nomen arcarium, G. I1I. 131, 132

— transcripticium, G. IiL 128—130

Notio, G. 111. 181 n.

Novatio, G. i1. 38, 111, 128 ., 176
—179, Agp. p. 465

Noxa, G. 11l 189 n., IV. 75

Noxalis causa, G. I. 141

Noxia, G. IV. 75 #.

Nuncupatio, G. 11. 104

—U. xX. 9

Nuptiae justae, G. 1. 56 7.

O

Oblatio, Agp. p. 463

Oblatio curiae, 49p. p. 443

Obligation, G. 111. 88 s.

— cession of, G. 11. 38

Obligatio naturalis, civilis, praetoria,
G. 1L 137 n., App. P. 449

— stricti juris and bonae fide, 4.

P- 450

Obrogatio (legis), U. L 3

Occupation, title by, G. I1. 66—69,
App. p. 438

Officium judicis, G. IL 220

Onmission of adopted children froma
testament, G. IL. 138—140

— of children from a testament, G.
II. 123

Oportere, G. 1V. 34 n.

Orbus, 42p. p. 442

P.
Pact defined, G. 1r. 89 7., 42p. p.

449
Pacta adjecta, legitima, praetoria,

App. p- 451
Partiary legatee, G. 1I. 254
Partitio, U. XX1Iv. 25.
Partnership, G. 111. 148—154
Paterfamihas, ¢. 1v. 1
Patria potestas, G. 1. 55—57, 87,
88, 93, 94, I1. 87

— Uvi

Patron, rights of, G. 1. 37 .

Payment by mistake, G. 11. 28

Peculium, G. i1. 106 ., IIL §

Pecunia certa credita, G. 111 78 a.,
124, IV. L 13, 178

Per capita, gcx stirpes, G. I11. 8, 16

Perceptio, G. 11. 14, App. p. 439

Peregrini dediticii, G. L. 14

Peri6¢ulo (actio cum vel sine), G. 1v.
162

Permutatio, G. 111, 141

Peroratio, G. 1v. 15§

Pet;om, G. 1. 9, nL 160 n., IV.
183

— incerta, G. 11. 238

Petitoria formula, G. 1V. 92

Pignoris capio, G. 1v. 26—29

Plagium, G. 111. 199

Plebs defined, G. 1. 3

Pledge-creditor, G. 11. 64, 1IL. 203

Plus-petitio, G.'1v. §3—60

Populus defined, G. 1. 3

Possessio animo solo, G. Iv. 153

— bons fide, G. IL 43, 45, 50, 93—

9%

— bonorum, G. II. 319, £20, 1125,
126, 129, 135, IIL 33, 33 %.

— civilis, G. 11. §% .

— cum re aut sine re, G. IL 148,
149, 111 35—37.

— lucrativa, G. IL 52

— per alium, G. 11. 89, 90, 9§ .
V. 153

— pro herede, G. IL. §3, IV. 144

— vitiosa, G. IV. I5T

Postliminium, G. 1. 1129, 187

— U. X 4, XXIIL. §

Postulatio judicis, Agp. p. 456

Postumus G. I. 147 7.

— — alienus, G. II. 241

— heres, G. 11. 130—132

Potestas coexisting with manus, G.

1. 136
~— (over children), G. 1. 55—57, 87,
88, 93 94;}"‘;87’ App. p. 435
—_ = V. 1

— (over slaves), G. I 52—54, IL 87

Praecarium, 42p. p- 449

Praediator, G. 11. 61

Praediatura, G. 11, 61

Praedium, G. 11. 61 .

— U X1X. 1

~— difference between wurban and
rustic, G. I. 120, IL. 14 n.

Praejudicium, G. 1V. 94 7.

Praes, G. 1V. 13, 16 ., 94
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Praescriptio, G. 1v. 130—137
Praeterition of adopted children, G.

1L 131—I40
~— of children (in a testament), G.
1L 123

Praetextatus, G. III. 220 .
Precarium, G. 1I. 6o, IV. 150 =.
Privilegium, G. II. to1

Pro herede gestio, G. 11. 166
Probatio causae, G. 1. 29—33
Procinctus, G. 1i. 101

— U. xx. 32

Proconsul, G. L 6 n.

Proculus, G. 1. 196 7.

Procurator, G. 11. 39, 64, 252, 1V.

84, 98, 101
Procurator Caesaris, G. 1. 6 n.
Proscriptio bonorum, G. 111. 230
Provinciae Caesaris, G.I. § .
Pubertati proximus, G. 111 208 #.
Puberty, G. 1. 196
— U. XL 28

Q.

Quaestor, G. 1. 6 .
Quarta Falcidiana, G. 11. 237
— Pegasiana, G. 1L 255

Quasi-agunation of & swus keves, G.

11 138—143
Quasi-contract, G. IIL QI .
Quasi-delict, G. IIL 91 =,
Quasi-patronus, Agp. p. 437
Quasi-possession, G. IV. 139 7.
Querela inofficiosi testamenti, G. 11
137 .
Quintus Mucius, G. L 188

R.

Rapina, G. 111, 209

Ratihabitio, G. 11. 95 #.

Recuperatores, G. 1. 20, 1V. 46 ».,
105 7.

Remancipatio, G. 1154, n.

Replicatio, G. 1v. 136

Res corporales et incorporales, GC.
1L 12—14

— (divisions of), G. IL 2 n.

— mancipi et nec mancipi, G. L
120, 193, II. 15—33

. XIX. I

— religiosae, G. 1I. 4, 6

— sanctae, G. I1. .8

— sacrae, G. 1L 4, §

Rescriptum. G Ly
Responsa Prudentium defined, G.

17
Restipulatio, G. 1v. 1 #,
Restipulatio de calumnia, G. 1v.

174
Restituere, G. 1V. 144 n.
Restitutio in integrum, G. 1v, 53 .,

57
Retentiones ex dote, U. VI. 9
Rogatio (legis), U. 1. 3
Roman citizen (freedman) may die
as a Latin, G. 11. 73, 73
Ruptum, G. 111, 217
— UL xx11. 18, XXIII. 1—3

S.

Sabinus, G. 1. 196 #.
Sacra familiae, G. 11 55
Sacramentum, G. IV. 14—17
Sale, G. 111. 139—141
Satisdatio, G. 1v. 88, 89, 96—102
~— judicatum solvi, G. IV. 15, 91
g-tutobn;m, G. L 199, 200

ectio bonorum, 4p2. p. 439
Sector, G. 1V, 146 n.
Senatusconsultum, G. I. 4
— Calvisianum, 7. xvI, 4
— Claudianum, G. 1. 84, 91, 160
— — U. XI. 11, XVL. 4
'—8Had"an. B, G L 30, 56) 67) 80,

1

—— U 3

— Lupi et Largi, m1. 63

— Mauricianum, J. X111

— Neronianum, G. 1L 197, 212,
218, 220, 222

—— U xxiv.11a

~— Orphitianum, U. XXVL ¥

— Pegasianum, G. IL 2854, 256,
258, 259, 286

— — U. 111 4, XXV. 14, 16

— Persicianum, U, xvi. 3

— Tertullianum, U, xxvI. 8

-—-Tgebellianum, G. 1. 253, 285,
25

— — U.XXV. 14, 16

-s- Vespamm:qm, G. 67, 11L. §

uestratio, . P. 450

S::}vius Sul iciu{:; (}:2 1. 188

Servus publicus, U. xx. 16

Sextae ex dote, U. VI. 10, 12

Slave of another appointed heir, G.

I 189, 190
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Index.

Societas, G. n1. 148—154

Solidi capacitas, 7. XvI.

Solutio, C. 111 168, .4pp. p. 462

Solutio indebiti, G. 1L 91, App. p.
450

Solutio per errorem, G. 11. 283

Specificatio, G. I1. 79

Sponsio, G. 1v. 1, 13,91, 93—0%

— de re restituenda vel exhibenda,
G. 1v. 165

— praejudicialis, G. 1V. 94

—~— pro praede litis et vindiciarum,
G. 1v. g1—94

Sponsor, G. 111, 115

Sponsor only attached to verbal ob-
ligations, G. 1. 118

Sponsors and fidepromissors con-
trasted with fidejussors, G. IIL
118—123

Spurii, G. 1. 64

—U.v. 2, V. 7

Statuliber, G. 11. 200

— U 11

Status, G. I. 159 2., Ap%. D. 433

— determination of, G. 1. 89

— — U. V. 8—10

Stipendiary lands, G. I1I. 21

Stipulatio, C. 11. 31, 1IL. g7 7.

— emptae et venditae hereditatis,
G. 11. 253, 257

~— fructuaria, G. Iv. 166

— partis et pro parte, G. 1L 254,
257

— — U. xxv. 18§

— pro praede litis et vindiciarum,
G. V. 91—94

— when void, G. 11. g7—109

Subrogatio (legis), U. 1. 3

Subscriptio, G. 1. 94 .

Subsstitutio pupillaris, G. 1L 179—
181

— — U. XXIIL 7—9

— quasi-pupillaris, G. 11. 182

— vulgaris, G. 11. 174—178

— — U. XXIL 33, XXIIL. 7, 8

Successio (in hereditatibus), G. IL
7, 13, 1§

—'— U. XXVIL §

Succession (acquisition by), 4. p.

439 |

Sui juris, G. I. 48, 127 et seqq.,
138

-s— —rﬁU. . 1, X.
uperficies, 4. p. 450

Suﬁz heres, G. n.P156—158, 186—
188, 111. 2—6

Suus heres, U. XX1I. 14
Syngraph, G. 1L 134

T.

Talio, G. 111. 223

Taxatio, G. 1v. §1

Testament, G. I1. 101 2.

— U. xx.1

—of a woman, G. II. 112, 11§,
121

— invalid, 4. p. 140

Testamenti factio, G. II. 114, 318,

Testamentum inofficiosum, G. 1I.
127 n.

— irritum, G. 11. 146

— — U. XxXuw 4

— militis, G. 11. T09—111

— — U. xx11L 10

— non jure factum, G. II. 146

— per aes et libram, G. I1. 102

— — U XX.2

— ruptum, G. II. 146

— — U. xxIIL 18, XXIIL 1—3

Titulus de in jus vocando, G. 1V. 46

Traditio, G. I1L. 19, A9p. P. 439

— U. X1x. 7

Tributary lands, G. 11. 21

Transactio, Agp. p. 454

Triplicatio, G. 1v. 128

Tutela of women, G. 1. 157, 167,
171, 173—184, 190—Ig5, Il
112

Tutor, A4pp. p. 436

— ante heredis institutionem, G. 11.
230

— Atilianus, G. 1. 183, 194

— — U. X1 18

— authorization by, G. 1. 190, 11. 80
—8,

e —5(/'. X1, 25—27

— cessicius, G. 1. 168

—_— U.X1.7

— dativus, G. 1. 154

— — U. XI. 14

— datus a Praetore, G. 1. 173, 174,
176, 177, 180—183

— — U. XI. 20—23

— fiduciarius, G. 1. 166, 167, 175,
194, 195

e l19 XI. §

~— furnishing of sureties by, G. 1.
199, 200
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Tator legitimus, G. 1. 173, 173, 179,
IL 122

— — (agnate), G. 1. 155—164

U.xl. 12, 3

— — (patron), G. I. 1635, 172, 1L
43

— — — U.XIL 2,3

— optivus, G. 1. 150

— puenae nomine, G. II. 237

— post mortem heredis, G. 11. 234

— praetorius, G. 1. 184

U. XI. 24

-— testamentarius, G. I. 142—1%4

Tutoris petitio, G. I. 173, 174, 156,
177, 180—183

uU.
Usucapio, G. 1. 42—38, 89, mI.
8o, 1V. 36
— . X1X. 8

~— pro herede, G. 111. 201

Usufruct, G. 1L 29, 86, 91, 93, 94

Usurae fideicommissorum, ¢. II.
280

Usureceptio, G. I1. 5g—61

Usus, G. 1V. 3 2.

Usus, manmus acquired by, G. 1.
11

Utilis actio, G. 11. 78 n., 111. 81, 84

V.

Vadimonium, G. 111. 334, IV. 184—
187, App. p. 455

Variae causarum figurae, App. pp.
449, 450

Venditio bonorum, G. 11. 154

— pro portione, G.II 155

Venire diem, G. 11. 244 n.

Via, G. 11. 15

Vindex, G. 1v. 21, 46

Vindicatio, G. IL 73 ., 194, IV. 5

Vindiciae, G. 1v. xg 7., QI—94

Vindicta, G. 1. 17, 1V. 16

— Uy

Vis armata et quotidiana, G. 1v.
155 5.

Vitium furti, G. I1. 45, 49, 9, 51

w.

Witnesses to a Testament, C. 1I.
104—107
— U, xx. 2—8
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